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provi sions stated on the record or attached hereto.
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EXHI BI TS
NUVBER  DESCRI PTI ON PAGE
EXhi bit A 72
Dal | as Cbserver Article - Denocratic Count
Judge Jim Foster May be the Latest Target In
the Inland Port Battle, By Jim Schutze,
Publ i shed February 19, 2009
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P R OCEEDI N G S

(Commencing at 5:09 p.m)

MR BARR: | would like to just put
sonething on the record before we begin, if it's all
right wwth the Court.

We're here pursuant to the Judge's order,
and by responding to this deposition and continuing it,
we in no way waive our rights under Chapter 25 of the
Gover nnent Code of -- or Governnment Code of rights to
our separation as dictated by the Constitution of the
State of Texas and the United States Constitution of
separation of powers and the privilege and inmmunities
cl ause provi ded under the Texas Constitution and the
Constitution of the United States.

MR. JOHNSON: This is Mark Johnson on

behal f of Conm ssioner John Wley Price.

MR VEIL: Chris Weil, I"'mhere with
M. Barr.

MR. BARR  John Barr.

MR, JOHNSON. And | actually just wanted
to make -- get one thing clear to asserting the

obj ections. Which of you gentleman will be taking the
| ead in the deposition?

MR VEIL: | think John wll be.

MR, JOHNSON:  Ckay.
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JUDGE JI M FOSTER
havi ng been first duly sworn, testified as foll ows:
EXAM NATI ON CONTI NUED
BY MR JOHNSON:

Q M. Foster, we're here to continue your
deposition. W'Ill have the -- if it's agreeable wth
you, we'll have the sane agreenents that we did before:
Nanely that if there's anything that | -- a question

that | ask if you don't understand it, if you could ask
nme to rephrase it or just let nme know that you don't
understand so that we can make the record clear; do you

agree to do that?

A That is correct.

Q Ckay. | amgoing -- I'll tell you, we're
going to have to make this brief, and I wll do ny best
to not repeat questions that were asked during the

first deposition. |If | do ask those, | apol ogize.
It's -- I"'mdoing it to -- to frame a question that's
comng up, but I'lIl do ny best not to repeat.

Wien we | ast spoke, you had nenti oned

that you oversaw a clean air task force; is that

correct?

A Correct.

Q Ckay. And | believe you testified that --
that you had not revealed while that investigation was
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goi ng on, the persons who were -- who were involved in
that investigation; is that correct?

A | believe we did discuss that.

Q Ckay. Is it -- it's your practice not to
nmention the nanmes of people who are being investigated;
Is that correct?

A. | "' m curious about one thing: You said you
weren't going to be asking the sanme questions we've
al ready di scussed, and you' ve al ready asked t hat
guesti on.

MR JOHNSON: I'mjust |leading up to sone

guestions, Your Honor, that | was not permtted to ask

in the |last deposition. So I'll nove on.
Q (By M. Johnson) You were contacted by the
FBI; is that correct, regardi ng Conm ssioner Price?
MR. BARR:  (bjection.
Judge, the comrunication with the FBI
should be privileged. |It's a performance privilege and
shoul d not be invaded.

THE COURT: Overrul ed.
Q (By M. Johnson) Sir, were you contacted by
t he FBI?
A That is correct.
Q How did the FBI contact you regarding

Comm ssi oner Price?
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MR. BARR: (bjection, Judge. |It's the
Informer's privil ege.

THE COURT: Overrul ed.

MR. BARR  Your Honor, w thout begging
the question, | would also |like to interject an
obj ection that under 25.04, it -- if he's in the course
and scope in his discussions with the -- with the
governnent as the county judge, this Court has no

jurisdiction to -- to go into that.
THE COURT: kay. Your objection's
noted. Your objection's overrul ed.

MR. BARR: But if you -- would it be
permtted by the Court that if | nake an objection and
say "(bjection 1," that it's privileges and inmunities
and the lack -- and our feeling that this Court |acks
the authority to go in and jurisdiction to go in, and
I nstead of repeating that, could | just have an
agreenent with the Court that | could say "Qbjection 1"
so | don't delay this process?

THE COURT: That's fine, so long as
bj ection 1, again, neans privileges and immunities
only?

MR. BARR Privileges and imunities
only.

(bj ection 2 will be that the Court | acks
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subject matter jurisdiction to inquire.
THE COURT: Al right.
MR. BARR: Al right, sir. Thank you.
Q (By M. Johnson) You were contacted by the

FBI regardi ng Conm ssioner Price; is that correct?

MR. BARR:.  (bjection 1.
A. Correct.
THE COURT: Overrul ed.
Q (By M. Johnson) When did the FBI contact
you, Ssir?
MR. BARR  (bjection 1.
THE COURT: Overrul ed.
A. Appr oxi mat el y August of | ast year.
Q (By M. Johnson) Gkay. And what did they ask
you about ?

MR. BARR  (bjection 1.
THE COURT: Overrul ed.
A. In ternms of what they asked ne about, that
woul d be a wi de range of topics.
Q (By M. Johnson) Well, what did they ask you
about wth respect to Comm ssioner Price?
MR. BARR  (bjection 1.
My further objection to the Court is,
Judge, to allow a witness to be deposed about what

privately occurred between the FBI and the w tness
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woul d be in no way germane to why you issued a Rule 202
in this case, nor would it be germane to the petition
for the 202. You're expandi ng the scope of the 202 by
al | owi ng questioning into conversati ons.

THE COURT: He has not asked yet what was
specifically -- what he specifically told the FBI. |
t hi nk the question was specifically what the FBI asked

hi m about, the topics |I believe. | don't --

MR BARR | think that that's --

THE COURT: Your objection's overrul ed.

Wien | feel Iike | need to sustain one,
"1l do it. But overruled for now.

MR. BARR: And | hope the Court
respects --

THE COURT: That's fine.

MR. BARR -- respects the fact that |'ve
got to nake the objection. I'mnot trying to be
obstructionist to you.

THE COURT: That's fine.

kay. Judge Foster, if you would answer
t he question, please.

Do you need it read back to you?

THE WTNESS: Wuld you read the question
back, pl ease?

THE REPORTER: Question: "Well, what did

CRC for DAVID ROY & ASSOCIATES

214.954.0352
705791d4- bd71- 4a2a- 854f - 11e5eb66b7a8



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 60

JUDGE JIM FOSTER - September 28, 2009
VOLUME 2- CONFIDENTIAL

t hey ask you about with respect to Comm ssioner Price?"
A. There were many neetings over a |long period of
tinme and that was on a wi de range of topics. And
W thout the notes, | don't recall everything that they
asked ne about.
Q (By M. Johnson) Do you have these notes?
A. No, they're -- | have no notes. But --
MR. BARR: (bjection. Nonresponsive.
THE COURT: Overrul ed.
A. Sonme concerns they have and --
MR. BARR: You -- you had -- objection.
This i s nonresponsi ve.
You' ve answered his question.
THE COURT: Correct.
Q (By M. Johnson) Wll, sir, do you have -- do
you renenber anything that -- because it sounds |ike
sone things were comng to your mnd that you did talk

wth the FBI about regarding Conm ssioner Price?

MR. BARR: (bjection. Privilege.
hject -- | think that's 1 if I"mright. That's our
key here.

THE COURT: Overrul ed.

Judge Foster, if you recall. | believe

all M. Johnson is looking for are the topics that were

di scussed. | don't think -- he's not asking for
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specifics. He wants to know the topics that were

di scussed regardi ng Conm ssioner Price with the FBI.

That's what he's asking for, | believe, at this point,
I f you know or if you renenber.
Thank you, sir.

A There is very little that | renmenber of those
topics. Sone of them have to do with their -- where
nanes were nentioned and fenmal e associates. | just
don't recall. This is -- this has been a year ago --
over a year ago.

Q (By M. Johnson) You haven't spoken with the

FBI about Conmm ssioner Price since then?

MR. BARR: (bjection 1.
THE COURT: Overrul ed.
A. | spoke to the FBI, as | said, on many
occasi ons.
Q (By M. Johnson) Well, let ne ask you: Wen
was the last tinme you spoke with the FBI regarding

Commi ssi oner Price?
MR. BARR: (bjection 1.
THE COURT: Overrul ed.
Ten m nut es ago.
(By M. Johnson) Ten m nutes ago?

(No audi bl e response.)

o >» O »

Ckay. Do you recall what you spoke with them
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about ten m nutes ago?
MR. BARR: The question is, "Do you
recal | "?
A | recall.
Q (By M. Johnson) Wat was it?
MR. BARR:  (bj ection.
Now we're getting into --
THE COURT: Sust ai ned.
MR, JOHNSON. Ckay.
THE COURT: Thank you, Counsel or.
Q (By M. Johnson) Back in August of |ast year,
were you aware that Conm ssioner Price was being
I nvestigated by the FBI?
A. Not until they called ne.
Q And when was that -- oh, when -- that was back
I n August of |ast year?
A Correct.
Q Ckay. Now, you had testified previously that
It is your practice not to disclose the nanes of people
who are under investigation; is that correct?
A. Ckay. This is the fourth tinme you' ve asked ne
t hat questi on.
MR. BARR  (Objection. Repetitious.
Duplicitous of the record at this point.

THE COURT: Sust ai ned.
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MR, JOHNSON:  Ckay.

Q (By M. Johnson) Sir, since you -- when you
wer e approached by the FBI, did they contact you or did
you contact then?

MR. BARR (Objection. That's
duplicitous. W've already went into that.
THE COURT: Overrul ed.

A. They contacted ne.

Q (By M. Johnson) Ckay. In August -- oh,
let's say in Cctober, did you speak with any reporters
regardi ng the Inland Port project?

A. | believe that if you'll read the deposition
from our previous deposition, all of that is noted in

t he deposition.

MR. BARR: My objectionis it -- it's
a -- you didn't hear it, Judge. But there's nore than
several pages of -- I've highlighted only the pink
about the --

MR WEIL: 16, 17.

MR. BARR. -- the reporter.

THE COURT: Well --

MR. BARR. | nean, it has been inquired
previ ously.

THE COURT: Gkay. | didn't hear an
obj ecti on.
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MR BARR My -- it's repetitious and
repetitive of what's already in the record.
THE COURT: Specifically what was the

qguesti on agai n, David?

THE REPORTER: Question: "Ckay. In
August -- oh, let's say in October, did you speak wth
any reporters regarding the Inland Port project?"

THE COURT: You know, | read the first
part of the deposition today, and | don't renenber the
actual time frame of this -- of the discussion. |
beli eve that he's tal king about the conversation
wWth -- is his nanme Shoot-zie [phonetic]?

MR. JOHNSON:  Schut ze.

MR. VEIL: Schutze.

THE COURT: -- Schutze. |'mnot sure
that the tinme frane was di scussed specifically in the
deposition, so I'mgoing to overrule the --

MR. BARR: \What was --

MR WEI L: Pages 25 through 30.

MR. BARR -- what was specifically
I nqui red of, Judge, is there's two press people's
nanes. He was asked, Did he talk to any nenber of the
press ot her than Schutze? And the answer was Kevin
Krause. And that was -- that was franmed in reference

to goi ng backward fromthe begi nning of tine.
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THE COURT: Al right. | see that he had
a discussion, evidently, wwith M. Allen in August.
| "' moverruling the objection. | want him

to answer that question, please.

MR. BARR: Yes, sir.
THE WTNESS: Ckay. Wuld you repeat the
question?
Q (By M. Johnson) In Cctober did you speak to

any reporters about the Inland Port project?

A Ckay.

Q Cct ober of |ast year.

A. You're refer -- talking about the tine that |
talked to a reporter fromthe Cbserver; am| correct?

Q | nmean, any -- did -- did any -- did you speak
Wth nmy reporter --

A kay. O her than --

Q -- i n August of 2008 regarding the Inland Port
proj ect ?

A. | n August of 20087

Q O -- I'"'msorry. Cctober of 2008.

A. Ckay. Once again, so that | understand the
time frame, you're tal king about the tinme period that

the article cane out in the Observer?

Q No, sir. [|'mtalking about October of 2008.

A Ckay. Well, | don't recall the specific --
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Q Ckay.

A. -- tinme period.

Q Do you --

A | talked to Jim Schutze --

MR. BARR  (Qbjection. Nonresponsive.
You' ve answered his question.
THE COURT: Sust ai ned.
Q (By M. Johnson) Let ne ask you -- rephrase
It a different way.
Do you recall the period when the -- the
I ssue of a conprehensive devel opnent plan was before

the comm ssioner's court regarding the Inland Port

proj ect ?

A Yes.

Q During that period before it was put to vote,
did you speak with any reporters regarding the Inland

Port project?
A. Not that | recall.
Q Ckay. Do you recall the first tinme that you

spoke with a reporter regarding the Inland Port

proj ect ?
A It woul d be whenever the article cane out.
Q February of 20097
A If that's when the article cane out.
Q Ckay. D d you ever go to the reporters -- did
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you ever approach a reporter and -- while the Inland
Port project was -- the conprehensive master plan was
still a matter that was before the conm ssioner's
court -- well, let ne take that back.

Let's tal k about when in February the
first tinme that you were approached by a reporter, Jim

Schutze. D d Jim Schutze contact you or did you
contact hin®

A He contacted ne.

Q When he contacted you, what did he tell you he
wanted to tal k about?

A | don't recall specifically. |It's been too
| ong ago.

Q Ckay. Do you recall -- just totry to help
refresh your nenory. Do you recall whether he spoke
with you about an article that had cone out, and I']|
give you a copy of it, and | believe this is already in
the record. It's entitled Dallas County Judge Ji m
Foster Wwn't Have Denocratic Party Help in 2010

Re-election Bid. And I'll show you that article.
MR. VWEIL: That's on the record, but
that's not...
MR, JOHNSON. I'Ill give you a copy.
THE COURT: |Is this already an exhibit?
MR, JOHNSON:. Yeah.
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MR VWEIL: | don't believe this one is,
but ny nenory isn't that good.
MR. JOHNSON: Oh, well, then -- then
let's make -- well, it's just to refresh his nmenory.
MR. VEIL: No, | appreciate that.
Q (By M. Johnson) Have you seen that -- that

article, sir?

A. G ve ne a second to look at the article.
Q Ckay.
A | don't recall ever talking to that reporter

about this article.
Q Ckay. Do you recall in February, early
February of 2009, that Comm ssioner Price stated that

he woul d not support you in a re-election bid?

A. Not only did he make that statenent, there was

a lot of other facts surroundi ng that issue, too.

MR. BARR  (Qbjection. Nonresponsive.
THE COURT: Sust ai ned.
Q (By M. Johnson) Ckay. And, sir, do you
recall in February of 2009 that Conm ssioner Price
stated that he would not support you in a re-election

bi d?

A kay. And are you -- you were tal king about
in Court or what --

Q Anywher e.

CRC for DAVID ROY & ASSOCIATES
214.954.0352

705791d4- bd71- 4a2a- 854f - 11e5eb66b7a8




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 69

JUDGE JIM FOSTER - September 28, 2009
VOLUME 2- CONFIDENTIAL

A. -- what are you tal king about?

Q Anywher e?

A | don't recall.

Q Ckay. Now, after you found out about
Comm ssioner Price's decision not to support -- to
support you in a re-election bid, was it -- was it --
| et nme rephrase that.

When you found out that Commi ssioner

Price wouldn't support you in a re-election bid, was it
before that tine or after that tinme that you first
spoke with Jim Schutze?
A. | could not tell you. |It's been too | ong ago.
Q Wl l, when you did speak with Jim Schutze, did
he nention to you the fact that Judge -- that
Comm ssioner Price was not going to support you in a
re-election bid; did y'all talk about that?
A Not that | recall.
Q What did he want to talk to you about?
MR. BARR:  (bj ecti on.
Q (By M. Johnson) Wat did he ask to talk to
you about ?
MR. BARR (bjection. Form
THE COURT: Overrul ed.
A The inland port.
Q (By M. Johnson) GCkay. And what in
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particul ar about the inland port?

A. "Il be honest with you, this has been a | ong
time ago, and | don't renenber the questions that he
asked nme because | didn't take any notes, and | just
don't recall.

Q That's fair enough.

So as we sit here today, you don't know
whet her he was aski ng you about the Inland Port project
I n general or about Conm ssioner Price's involvenent
with Richard Allen, do you?

A There was a brief conversation. Mst of his
research he had already done and it did not conme from
me.

Q vell --

MR, JOHNSON. And I'I|l object to the
nonr esponsi veness.

THE COURT: Sust ai ned.

MR, JOHNSON: Can you read back the
guestion, please, sir?

MR. BARR Just -- | would like to
I nstruct ny client -- not about the pendi ng question --
just listen to his question and just try to be
responsive to the question asked. Don't try to

anticipate the neaning of the response.

THE REPORTER: Question: "That's fair
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enough.

So as we sit here today, you don't know
whet her he was aski ng you about the Inland Port project
I n general or about Comm ssioner Price's invol venent

with Richard Allen, do you?"

A That's an -- the answer to that is no, |
don't.
Q (By M. Johnson) Do you recall anything that

you said to Jim Schutze, anythi ng about your

conversations at all?

A | recall sonewhat.
Q Ckay. Do you recall --
MR JOHNSON: Well, let's go ahead and --
| know that this is part of the record but --
MR. BARR: "This" neaning -- is this an
exhi bit?
MR. JOHNSON: Yeah. It is an article
called -- it's out of Dallas Observer, February 19th,
2009 Denocratic County Judge Ji m Foster May Be The

Latest Target in the Inland Port Battle.
Q (By M. Johnson) Now, you've seen that, sir,
haven't you?
MR. BARR | guess ny concernis, is this
an exhibit that was --

MR JOHNSON: It's already --
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MR BARR: -- earlier in, because | don't

renenber i1t?

MR VEIL: It is not.

MR, JOHNSON. Ckay. Well, let's nmake it
an exhibit. | thought that was one that was already --
al ready --

MR WVEIL: Wll, you said that, but |
don't believe it was an exhibit to his --

MR, JOHNSON. Okay. Well, let's go ahead
and mark it as Exhibit A

MR. VWEIL: Mark, | also believe that this
ot her one was not an exhibit.

MR JOHNSON:. Ckay. Let's --

MR VEIL: If that's inportant.

MR, JOHNSON. | don't think we're going

to need that. That was just for a --

MR VEIL: Ckay.

MR. JOHNSON. -- franme of reference.

THE REPORTER: Let nme go ahead and nark
that, sir.

MR, JOHNSON. Ckay.

(Exhi bit Number A marked.)

MR. BARR Do you want to give the
W tness the marked copy to | ook at?

MR,  JOHNSON: Sur e.
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Q (By M. Johnson) Now, Judge Foster, you've
reviewed that. You're famliar with that, that
article, aren't you?

A | did see the article.

Q kay. Do you recall talking to Jim Schutze
about the subject of a shakedown?

A. Ckay. I'malittle bit confused, because we
had another article that we tal ked about in the
previ ous deposition, and you asked those questions at
that same tinme. And M. Schutze never contacted ne
about this article whatsoever. | didn't have anything

to do with this.

Q Let nme see it. Make sure |'ve got the right
one, then.
MR VEIL: | think you' re using these two
articles wwth the one that was discussed in which

Schutze -- | think his picture's on it.
MR JOHNSON: Well, I'"'m-- no, | --
Q (By M. Johnson) Let nme -- | believe this is
the sane article because -- then let ne ask you a
coupl e of questions about it if you're -- if there's
some conf usi on.

|"mgoing to read to you the last ful
paragraph of Page 1. It says "Foster took a tough
stance agai nst West and Price in defense of the '"inland
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port,' a shipping and war ehousi ng devel opnent in
southern Dallas County. He told ne | ast week that West
and Price are involved in what he called a, quote,
' shakedown,' cl ose quote, of the main devel oper, the
Al'l en G oup. Foster says that's why Wst and Price are
out to get him"

Now, do you recall discussing that topic
wi th Jim Schut ze?

A. Ckay. |If we may go back in the original
deposition and you had an itemin that deposition that
was marked and we di scussed this previously. |Is
this -- is this the sanme one or is this a different
topic or --

Q | sure believe that this is the same one, but,
sir, let's just work off of what's in front of you.

A Wll, if it's the sane one, | can't
understand -- when | started reading this, | thought
It -- that it was a totally different article. But if
It's the sane one, | thought that we had al ready been
over these sane issues and you asked those sane
guestions at that tine.

MR. BARR Do you knowif it's the sane
article that you presented?

MR, JOHNSON: | believe it is.

MR VEIL: And just so the record's
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clear, | don't, but perhaps we should get that before.
| believe that it's been attached to the materials --
MR JOHNSON: It is.
MR VEIL: -- furnished to the Court?
MR JOHNSON: It is. It's attached to
the --
MR. WEIL: So we have access to that.
Wiy don't we shut it down and see if we can just get

t he record.

MR JOHNSON: Wl --

MR VEIL: And if you would ask your
client not to be so denobnstrative. [It's a distraction
for both of us.

COW SSI ONER PRI CE:  Don't pay any
attention. I'mtrying to talk with ny | awer.
Q (By M. Johnson) Let's just go with what's in
front of you, sir.

Do you recall discussing those topics --
and if I'm-- if | repeat a couple of things fromthe
previ ous deposition, | apologize. Do you recall
di scussing with Jim Schutze this issue of a shakedown?

A | recall that, and | think -- well, | recal
previously that you asked that question on numnerous
occasi ons.

VMR BARR: | -- that is accurate.
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Q (By M. Johnson) Gkay. Sir, do you --
MR. BARR: And | object to duplicitous.

Q (By M. Johnson) -- recall --
THE COURT: Overruled. Overruled.
Go ahead.
Q (By M. Johnson) Do you recall -- and just so
|"'mclear, and I'"'m-- well, I'"mnot even going to ask

it.

At the | ast deposition you testified that
you did not personally accuse Commi ssioner Price of
commtting a shakedown to Jim Schutze, correct?

A That's what | said.
Q Let nme ask you about this statenent prior from
this article, and I'll read it to you: "Foster says

that's why West and Price are out to get him"

Did you make that statenent?
MR. BARR: \Were are you reading fronf
MR. JOHNSON: From the paragraph that we
were -- that | just read into the record. It's the
| ast full paragraph of Page 1, the second --
MR. BARR It's the |ast sentence?
MR. JOHNSON. The | ast sentence, yes.
MR BARR  Ckay.
Q (By M. Johnson) D d you make that statenent
to Ji m Schutze?
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A Wll, not in that context. | believe that
It -- maybe that was his interpretati on of sonething
that | said but not in that context.

Q Well, tell nme the context that you did state
it in, please.

A. | said sonething to the effect that they're
both very unhappy about my stance on the inland port.

Q Ckay. Wwell --

MR. BARR Counsel. Can | -- can | --

since Senator West is not here and part of this, would

it be okay if we |eave his nanme out of the record?

MR, JOHNSON:. That's fine.

MR BARR He --

MR, JOHNSON: That -- that doesn't matter
to me.

Q (By M. Johnson) Well, sir -- and maybe this

I's just sonething that Jim Schutze took upon hinself --
but during your conversation, did you tie the fact that

Comm ssioner Price is upset with you with the fact that
sone people may have believed that he commtted a
shakedown; did you nmake that connection during your
conversation?

MR. BARR  (Objection --

MR WElIL: GCet your --

MR. BARR: -- objection. Form
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THE COURT: Overrul ed.
Ckay. Wuld you go back and rephrase that --
(By M. Johnson) Sure | wll.

> O >

-- pl ease?
Q You testified that what you told Jim Schutze
was that there are sone people who m ght say that

Comm ssioner Price commtted a shakedown; is that

correct?
A Correct.
MR. BARR  (Objection. Repetitious, Your
Honor .
THE COURT: Overrul ed.
MR JOHNSON: |'mjust -- he asked ne to

rephrase it, so l'mtrying to lay the --

THE COURT: No need to explain it. Let's
nove on.
MR, JOHNSON. Ckay.
Q (By M. Johnson) And you said that -- at
| east it says here, that, "Foster says that's why West
and Price are out to get him" And | believe you just

testified that you said sonething to the effect that
t hey were unhappy -- that Comm ssioner Price was
unhappy with you about the Inland Port project,
correct?

MR. BARR: (bjection. Form

CRC for DAVID ROY & ASSOCIATES
214.954.0352

705791d4- bd71- 4a2a- 854f - 11e5eb66b7a8




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 79

JUDGE JIM FOSTER - September 28, 2009
VOLUME 2- CONFIDENTIAL

THE COURT: Overrul ed.
A Correct.
Q (By M. Johnson) D d you state anything
that -- to Jim Schutze that the reason that
Comm ssioner Price was upset with you had anything to

do with an all eged shakedown?
A. That's not the way that | interpret this, and
| can't testify as to how he arrived at that

concl usi on.

Q Well, |I'masking you, sir, what you said.
MR. BARR (Objection. Not -- form and
nonresponsive -- | nean, formand -- and arguing with
t he wi tness.

THE COURT: Overrul ed.

A As | stated earlier, | told himl believe that
they're both very unhappy wth ne.

Q (By M. Johnson) Gkay. During your
conversation with Ji m Schutze, how did the issue of an
al | eged shakedown cone up?

A | believe, if | recall, he's the one that
brought it up.

Q What did he say?

A. Sonmething to the effect that a | ot of people

are saying there's a shakedown.

Q What did you say in response to that?
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A. That | believe there's a | ot of people that
wll say he's involved in a shakedown.
Q Do you agree with that?

MR. BARR  (bjection, Judge. That's
not -- what -- what ny client thinks or feels, should
not -- that should not have to cone into this. It's
what he did and said.

THE COURT: Yeah, sust ai ned.

Q (By M. Johnson) Do you have any facts that
suggest that Comm ssioner Price has coonmtted a
shakedown on the main devel oper of the Inland Port
project, the Allen G oup?

MR. BARR. (bjection. That's -- how does
that go to slander or libel investigation?

MR, JOHNSON. It goes directly to the --

THE COURT: \Woa, whoa, whoa. He's
asking ne a question.

MR JOHNSON: Well, | beg your pardon.

THE COURT: It's directly -- it's very
rel evant, because if he's out there saying that

soneone's involved in a shakedown when he has no

evidence at all to suggest that it's -- that an
I ndividual is involved in a shakedown, that's certainly
relevant. That goes directly to slander and |i bel.

You can -- just |ike calling anybody anything el se.
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MR, VEIL: (Indicating.)

THE COURT: Wat ?

MR, VEIL: That's not the question he was
asked.

Could we have it read back?

THE COURT: Yeah.

Davi d, read ne the question.

THE REPORTER  Question: "Do you have
any facts that suggest that Comm ssioner Price has

commtted a shakedown on the main devel oper of the

| nl and Port project, the Allen G oup?"

MR WVEIL: It has nothing to do wth what
he said. It was aski ng whet her he had any evi dence.
That's another different question than, Did you say

wi t hout know edge.

THE COURT: kay. Al right. Overruled.

Q (By M. Johnson) Please answer the question.

THE COURT: Do you need it read back to
you, Judge Foster?

THE WTNESS: | do.

THE COURT: Al right.

THE REPORTER  Question: "Do you have
any facts that suggest that Comm ssioner Price has
comm tted a shakedown on the main devel oper of the

| nl and Port project, the Allen G oup?"
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A. | al nost need to discuss with the attorney,
because |'l1 be honest with you, that there are certain
parts of this that was discussed in the presence of the

attorney with a nenber of the Allen G oup pertaining to
this subject, and | believe that's our
attorney/client --
MR. BARR Let ne ask the Court --
A. -- privilege.

MR. BARR -- a question.

THE COURT: Sure.

MR. BARR: If his knowl edge has cone from
conversations wth the governnment or conversations with
fact witnesses in his role as a county judge, does the
Court intend to force himto respond and |ist those?

In other words, is a legislator or -- he's got two
rolls, legislator and judicial. |[If he's inquiring into
sonet hing, are you going to allow himto inquire into
what's in his mnd that he's gained through his public
j ob?

THE COURT: The question was, does he
have any facts and if his facts are --

MR. BARR Well, he has facts.

THE COURT: Okay. Well, | think then the
answer to the question would be "yes."

MR. BARR  Ckay.
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THE COURT: Not --

MR. BARR: Well, we're trying not to get
you angry in trying to respond and try to do this
carefully, is what I"'mtrying to do.

THE COURT: Right.

MR. BARR  Ckay.

So you can respond to that question as to
do you have -- as to whether or not do you have any
facts.

A. | just -- | believe a sinple yes wll answer
t hat questi on.

MR, JOHNSON:. Ckay.

THE COURT: Ckay.

Q (By M. Johnson) And what are those facts?

MR. BARR: Now, it's at this point that I
obj ect that you're invading the province of his
governnment role and 25.04 or 24.05 -- | can't renenber,
Judge, of the | ocal Governnment Code prohibits you from
review ng the activities of the country judge as the --
the constitutional county judge's role is prohibited
frominquiry by the statutory county judge, and | would
ask you to respect that issue there.

And the second thing is there's an

I nformant privilege, and it's provided to under

Article 2 and nmade applicable to the State under
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Article -- under Amendnent 14 that tal ks about a
redress of grievances to the governnent. Any
conversations he would have with the executive branch
of the governnent would be -- would be privil eged,
informant's privil ege.

THE COURT: Here's how we're going to
play this out: This is a discovery -- the deposition
here for purposes of the 202 di scovery.

MR, VEIL: (Indicating.)

THE COURT: Now, you | ooked up, M. Wil,
like, Oh, no, it's not that big. | realize it's
confined, and | say "discovery" for purposes of the
202. W're going to play it out and have hi mrespond
to the question.

Now, it seens to ne that it would be --
we're here on an alleged libelist statenent. So if he
has no facts, and he says he does, then he needs to | ay
out his facts. And if the facts are that he received
reports fromconstituents that Conm ssioner Price was
I nvol ved in a shakedown, then he just needs to say

that. GOkay? That's what he needs to say, but --

MR BARR But can | -- can | argue wth
you --

THE COURT: Sure.

MR BARR: -- wll you allow ne just
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to --

THE COURT:. Sure.

MR. BARR: The scope of the 202 is
what -- is what restricts the inquiry. There's two
ways, to preserve testinony or investigate a potenti al

cl aim

THE COURT: Ckay.

MR. BARR: They've said that they're not
I nvestigating a potential claim

That's what you've said in your
conpl ai nt.

MR. JOHNSON: That's correct.

MR BARR So it's in the nature of
preservation.

These two rules nerged -- and | don't

want to argue about the rules. But | do want to tell

you that | think -- I think -- I think I can bring you
alot of law, if you'll allowit, is that what a person
talks to a governnent investigator, be it a sheriff or

a policeman in Dallas or the FBI, that is privileged
and can't be inquired into until after there's been a
return of an indictnent.

THE COURT: Ckay.

MR BARR | nean, it's -- it's

absolutely the | aw
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THE COURT: Here's ny problem-- here's

the problem fellas, is that we judicial officers, we

have -- | believe -- and we're not going to argue about
this again -- that there is only a qualified i mmunity.
| don't have the ability as a judge when | put on the
robe to go up on ny bench and say anything | want about

anybody if | don't have the evidence to support

sonething. | can be sued for slander and |ibel nyself
If | get up there and sl ander soneone. So the task
here tonight is to finish this deposition and figure

out what evidence, if any, Judge Foster had to back up
t hese statenents that were all egedly made, which
obvi ously, he disagrees with al ready because he said
that Schutze got it wong.

MR. BARR It should be resol ved right
now based on the testinony that was there for the

pur poses of the 202. The testinony that's in the

record right nowis, | didn't nake that statenent. |
said you could find people that would -- that would say
that M. Price is involved -- Conm ssioner Price is

I nvol ved in a shakedown.

Now, what we're going into now -- and |
don't want to argue with you, because I'll just nake
the record -- but what | want to tell you is a
privilege revealed is a privilege lost. And these
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matters are of significant public -- just otherw se
anybody charged with potentially fearing anything can
go down and file a 202 and unearth what sonebody in the
governnment has said, even a citizen has said, and

that's not the purpose of the 202, Judge.

MR, JOHNSON: And that is subject to
review by a sitting judge. | do not have the privilege
to file a Rule 202 and ask any question | want. W' ve

al ready gone down the issue of privilege, and |I'm
entitled, at least as | understand it fromthe -- from
t he orders that have been issued, to find out does he
have any support for the statenents that were nade?

MR VEIL: You -- if | nay be permtted?

You' ve overl ooked the fact that the
statenents you cl aimhave been made by the w tness have
yet to be admtted to as his statenents. And the
second thing is take privilege | ost when privilege is
di scl osed at another tine and place we could take issue
with the Court about its statenent that the difference
between judicial privilege and -- and | egislative
privilege, for exanple, is one neans you can't be sued.
The ot her neans you can't be held |ibel for your
statenents. Both apply here, and we can argue about
that another day. But the -- to protect that privilege

In the meantine requires nore. And once he's forced to

CRC for DAVID ROY & ASSOCIATES
214.954.0352

705791d4- bd71- 4a2a- 854f - 11e5eb66b7a8




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 88

JUDGE JIM FOSTER - September 28, 2009
VOLUME 2- CONFIDENTIAL

reveal the privilege, then it's |ost.

And the -- the truth is your question,
W thout my being critical about your questions just as
you m ght be about ny responses, is this is it. This
Is -- this, Judge, is the guy who gets to make those
decisions, and | know that he's being conscientious and
| know we have a di sagreenent.

MR, JOHNSON. Ckay.

MR, VEIL: But I just want to naeke it
cl ear that we understand each other. And the
understanding is this man has said he knows there are

ot hers. He hasn't said |'ve said it. He hasn't

said -- hasn't said | have know edge or | don't have
know edge. He's just said that -- | understand there
are ot her people.

He has the duty, not nerely the right, to
I nvesti gate anythi ng before sonebody i nquires of him
what he's doing. And he does not have to tell them
what he was doing. That's a different anal og to that
whi ch you raised, which is your qualified privilege.
Clearly we all understand the qualified privilege
appl i es when you are off the bench out of your robe.
On the bench it's with malice or not; otherw se, you're
privileged up there.

THE COURT: Gkay. W need to nove
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beyond - -

MR VEIL: [|'"msorry.

THE COURT: -- just because we need to
start asking the questions again. So -- and this has

gone on for at least five mnutes.

So | need you to ask the question again,
and |'mgoing to make a ruling again on the question
that you asked and then we're going to nove on. Ckay?

MR, JOHNSON. Ckay.

THE COURT: Now, | want to get this
deposition done, and if you want to nove for sone type
of protective order after the fact when it cones to
rel easing the deposition, that -- that's fine. W'|
take that up at a different day and a different
hearing. But | want to get the deposition done
t oni ght .

MR. VEIL: |Is everybody in this room

under a confidentiality agreenent until you rule?

THE COURT: Yes. | don't want anybody to
reveal anything regardi ng Judge Foster's -- and, in
fact, that's an order and if sonebody viol ates that

order, then I can hold you in contenpt. No one is to
speak about what Judge Foster says here this evening

regarding the alleged facts that back up the statenent,

i f he nade such a statement, that Conmi ssioner Price

CRC for DAVID ROY & ASSOCIATES

214.954.0352
705791d4- bd71- 4a2a- 854f - 11e5eb66b7a8



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 90

JUDGE JIM FOSTER - September 28, 2009
VOLUME 2- CONFIDENTIAL

was involved in a shakedown.
Ever ybody under st and?
MR WEIL: Yes, Your Honor.
MR JOHNSON: | wunder st and.
THE COURT: Al right. Now, let's go

back and ask questi ons.

M. Johnson, Judge Foster, if you woul d,
pl ease.
Q (By M. Johnson) What facts do you have --
MR. JOHNSON: ['msorry. Can you read it
back, pl ease?

THE REPORTER: Sure. Let ne just scan
back and find it.

MR, JOHNSON. | tell you what: |'ll save
you the tinme. |[|'ll just ask it a different way. And |
realize | -- | may be repeating it and | apol ogi ze.

Q (By M. Johnson) But --
MR. BARR: The question you asked was --
Q (By M. Johnson) -- what facts do you have
t hat woul d support a statenent that Conm ssioner Price

commtted a shakedown with respect to the Allen G oup,

sir?

MR. BARR (bjection. Form

What facts do you have that woul d support
the statenent that he didn't make? Do you want to
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inquire what -- to the facts of what other people have
told hin?

THE COURT: Can you rephrase your
question, M. Johnson, and try again?

MR. JOHNSON: Yes, sir.

Q (By M. Johnson) Do you have any -- well, are
you aware of any facts that suggest that Comm ssioner
Price coonmtted a shakedown with respect to the Allen
G oup?

MR. BARR (bjection. Form
THE COURT: Overrul ed.

MR. BARR: (bjection 1 and 2.
THE COURT: Overrul ed.

MR. BARR  Ckay.

You' ve got to answer him
THE W TNESS: kay.

A The devel oper of the port nmade several
statenents to ne regardi ng what he believes is a
shakedown in this inland port.

Q (By M. Johnson) Gkay. Wat did he say to
you that suggested that it was a shakedown, that there
was a shakedown by Conm ssioner Price?

A. It's been probably a year ago and | don't
recall the specifics. But it had sonething to do with

hi m being required to hire consultants and things al ong
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that 1ine.
Q Do you have any personal know edge whet her
Comm ssioner Price, in fact, required M. Allen to hire

consul tant s?

A. Not ot her than what |'ve been told.

Q And that was what you were told by M. Allen
hi nsel f?

A. He specifically told ne that.

Q Ckay. D d anyone el se say anything to you
that M. Price commtted this shakedown of M. Allen?

MR. BARR  (bjection 2.
THE COURT: Overrul ed.
A. | believe that they did, and | would have to
thi nk back to the specific day and tine.
Q (By M. Johnson) Wll, can you tell nme who it
was that said it?
A. | believe that one of the city council nenbers

al so nentioned that.

Q Was that M. Bl aydes?
A Correct.
MR. BARR  (bjection 2.
THE COURT: Overrul ed.
MR. BARR. W' re tal ki ng about
gover nnent people -- |egislative governnent
communi cati ons.
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MR JOHNSON: Well, it's already been
rul ed on.
THE COURT: Overrul ed.
Mar k?
MR, JOHNSON. I'msorry, sir.
Q (By M. Johnson) What did M. Blaydes say to
you?
MR. BARR:  (bjection 2.
THE COURT: Overrul ed.
A It's -- as |'ve said earlier, it's been at
| east a year ago, and | don't recall exactly what he
told ne.
Q (By M. Johnson) Do you recall generally what
he told you?

A. He used the word "shakedown" on nore than one

occasi on.

Q (By M. Johnson) Tal king about the Allen

G oup?

A. Tal ki ng about the conm ssioner's invol venent
in the inland port.

Q Wy were M. -- if you know -- why were
M. Allen and M. Blaydes tal king to you about an

al | eged shakedown?

MR. BARR:  (bjection 2.
THE COURT: Overrul ed.
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| cannot answer that question.
You don't know why they cane to you?

(No audi bl e response.)

o >» O »

Ckay. Let's ook at the -- in the second --
or I"'msorry, the third page of Exhibit A

MR VWEIL: Mark, to be sure, Exhibit A
Is -- it is the one that says "Denocratic County Judge

may be the Latest Target"?

MR. JOHNSON. That is correct.
Q (By M. Johnson) kay. The second ful
paragraph fromthe bottom and I'Il read it to you: "I
asked himto tell nme nore directly why he thinks Wst

and Price want control of the inland port. Quote,
"It's all about a shakedown,' he said again, 'and Price
Is involved in multiple shakedowns. "
Did you make those quoted coments?
A kay. I'mgoing to go back to the previous
deposition. And | think you' ve asked that question

about three tines already.

MR. BARR: My objection, Judge, is
this -- this shakedown | anguage is the subject of
several pages of the prior deposition, so it's

dupl i ci t ous.
THE COURT: David, read the question back

to nme again, please, specifically.
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THE REPORTER  Question: "OCkay. The
second full paragraph fromthe bottom and I'll read it
to you: "I asked himto tell ne nore directly why he
t hi nks West and Price want control of the inland port.

Quote, "It's all about a shakedown,' he said again,
‘and Price is involved in nultiple shakedowns."'"
THE COURT: Overrul ed.
A. My answer is the sane as it was the first tine

you asked the question, and that answer is that | said
to him There are other people -- or there are
peopl e -- however, | phrased it -- that will say he's
I nvol ved in a shakedown.

Q (By M. Johnson) What do the nultiple

shakedowns refer to in this paragraph, if you know?

A. And as we've stated earlier in the previous
deposition, that | believe that sone of those -- his
opi nion on that answer, | believe, canme fromtalking to
ot her people involved in this, such as Bill Blaydes and
ot her people. |'mnot sure how he arrived at that
concl usi on.

Q Wth the exception of what you' ve been told by
Bill Blaydes and M. Allen, do you have any personal
know edge of M. Price being involved in nultiple

shakedowns?

MR. BARR: |I'mgoing to object to that.
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Any know edge that he has by virtue of
his official capacity should not be displayed in a 202,
Judge. It should not. The reason he's -- these
| egislative imunities, he's being talked to for the
pur poses of -- of voting or putting a matter before the
Court, and talked to in that role requires
confidentiality. You can't ask a | egislator what was
said to himin order for himto nmake his decision, just
i ke we can't ask Conmmi ssioner Price what his
notivation was for nmaking a tender to the Court or
putting sonething on the agenda. You can't go into
t hat because if you do so, you just hanstrung --
it's -- well, first of all, it's a privilege. Second
of all, the Governnent Code prohibits going into any
Inquiry behind that. And | just don't think it's
appropri at e.

THE COURT: Overrul ed.

MR VEIL: | just want to add that it's
al so because he acts in the role as the County's first
judicial officer and the jurisprudence defines that as
judicial privilege, neaning not to be sued.

THE COURT: Ckay. Now, M. Weil,

M. Barr is handling this deposition.

MR VEIL: [|'mvery --

MR BARR |'ll adopt the entire --
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ver bati m everything he just said.

THE COURT: Overrul ed.

Davi d, pl ease, the question back?

THE REPORTER  Yes, sir, just a nonent.

Question: "Wth the exception of what
you' ve been told by Bill Blaydes and M. Allen, do you
have any personal know edge of M. Price being involved
in multiple shakedowns?"

THE WTNESS: And | guess ny question to
the judge is --

THE COURT: No, no.

MR. JOHNSON: He's not testified --

THE COURT: Just respond to the question,
Judge Foster.

A. | believe the know edge that -- a lot -- a |ot
of times it's hard for ne to -- to discuss ny -- our --
to make a distinction between ny personal know edge and

what may be the subject of sone of these investigations

by the FBI, and it's -- so |I'll be honest wth you,
It's difficult for nme to nake that distinction.
THE COURT: Wy don't you give hima

definition of personal know edge, M. Johnson?
MR, JOHNSON. Ckay.
THE COURT: So that Judge Foster can

answer that question.

CRC for DAVID ROY & ASSOCIATES
214.954.0352

705791d4- bd71- 4a2a- 854f - 11e5eb66b7a8




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 98

JUDGE JIM FOSTER - September 28, 2009
VOLUME 2- CONFIDENTIAL

MR, JOHNSON:. Fair enough.

THE COURT: Go ahead. Thank you.

Q (By M. Johnson) Did you personally observe
any action by Conmi ssioner Price that could constitute
extortion at any tinme during your tenure on the
comm ssioner's court?

A. | did not personally observe any action.

Q Ckay.

Now, your attorneys brought up a good
poi nt about confidentiality. D d you consider the
statenents nade to you by Bill Blaydes and by Richard
Al'l en regarding the all eged shakedown to be
confidential ?

A. Ckay. As I've said earlier, | said there are
sone that may say -- | did not nention anyone's nane --
| said there are sonme that would say that he's invol ved
I n a shakedown because it had al ready been printed in
sone on-line blog that | wote and it was conmnon
know edge.

MR, JOHNSON. Okay. |I'Il object to the
nonr esponsi veness.

THE COURT: Sust ai ned.

MR. JOHNSON. And can you read back the
question to him pl ease?

THE REPORTER  Question: "Ckay.
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Now, your attorneys brought up a good
poi nt about confidentiality. D d you consider the
statenents nmade to you by Bill Blaydes and by Richard
Al'l en regarding the all eged shakedown to be
confidential ?"

A Bill Blaydes, | -- | do not believe that he
was talking to ne in confidence in any way, shape, or
form | think he was just, you know, having a general
di scussi on.

Q (By M. Johnson) And M. Allen?

A And M. Allen, | believe that he had sone
| egitimate concerns, and | don't believe that |
reveal ed to anyone what M. Allen said.

Q Did you consider those conversations with
M. Allen to be confidential?

A | did at the tine.

Q Then, sir, why did you reveal those
conversations to Jim Schutze?

MR. BARR: (bjection. It
m schar acteri zes.

There's no testinony in this case that
he's reveal ed anyt hi ng.

MR, JOHNSON. Ckay. We'll step back a
second.

THE COURT:  Ckay.
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Q (By M. Johnson) D d you tell M. Schutze
that one of the persons that believed or would testify
or whatever that -- that Conmm ssioner Price had

commtted a shakedown - -

MR. JOHNSON: Let me back -- that's
terrible -- that's a horrible question.

MR. BARR:  \What ?

MR JOHNSON. I'mwthdrawing it.

MR VEIL: He's withdrawi ng his question.

Q (By M. Johnson) Did you -- you know, you

stated that -- that there were people who woul d say
t hat Conmm ssioner Price commtted a shakedown. D d

you say --

MR. BARR: (bjection. Form

He did not say that. He said, If you
| ook, you can find people. He thinks if you | ook
you'll find people that will say it. If you'll put it
in the context --

MR, JOHNSON:  Ckay.

MR BARR It's inportant. Pl ease.

MR, JOHNSON. Ckay. That if you'll | ook

you'll find people.
Q  (By M. Johnson) Did you identify --
A No, | did not.

Q -- Richard Allen as one of the persons --
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A | did not.

Q You did not?

A | did not.

Q Did you identify Bill Blaydes?

A | did not.

Q So when you tal ked wth Ji m Schutze and you
said that there are people who woul d believe that
Comm ssioner Price may have commtted a shakedown -- or
sonething to that effect, | realize those aren't the
exact words -- you didn't identify --

A. No, sir.

Q -- who those persons were?

A No, sir.

Q And he didn't ask?

A. No, sir. M -- well, no.

Q Did you explain to Jim Schutze how you knew
that there were people who if asked --

A He didn't ask and | didn't explain.
Q Ckay.
MR. JOHNSON: Excuse nme one second, sSir.
(Brief pause in proceedings.)
Q (By M. Johnson) Gkay. Jim Schutze has
m scharacterized your interviewwth him didn't he,
Sir?

MR. BARR:  (bj ection.
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You want the witness to conpare the
characterization of his interviewin recalling to cal
on what's in the subjectivity of the third party?

MR. JOHNSON. Your Honor, he's already
said that he --

THE COURT: Yeah, overrul ed.

Q (By M. Johnson) Jim Schutze m scharacteri zed
you, didn't he?

MR. BARR:. You know, | object to that, to
the formof the question.

| would like to instruct the w tness not
to answer without you getting terribly perturbed.

THE COURT: |'mnot going to get
perturbed, but |I'moverruling the objection.

| f Judge Foster can answer that question
based on his reading of the articles and whether or not
he's being m squoted or m scharacterized, then he
can -- he's certainly an intelligent man. He can
answer that question.

Go ahead, Judge Foster.

A. My opinion is that he had tal ked to nunerous
peopl e, and he had already witten his story and when
he tal ked to ne, that he just used ne to finalize what

he was al ready wor ki ng on.

Q (By M. Johnson) Have you talked to Jim
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Schutze and told himthat you did not accuse
Comm ssioner Price of commtting a shakedown?

A. l"'mnot -- well, the only tinme |'ve talked to
himis if he calls ne, and he has not called ne about
anything pertaining to this.

MR JOHNSON: Okay. | guess |'Il object

to the nonresponsiveness of the answer.

MR BARR He --

THE COURT: No, no, no. Don't -- he said
he hadn't --

MR. JOHNSON. He said he only talks to
himif he calls him--

THE COURT: And he hadn't -- and al so
he -- | believe Judge Foster said that he -- Schutze
has not called himin response to this, and | --

MR. JOHNSON: That's fair.

THE COURT: Well, "this" being -- "this,"
Judge Foster, neaning what is transpiring here in this
roonf?

THE WTNESS: Correct.

THE COURT: Ckay. Thank you, sir.

Q (By M. Johnson) Now, sir, if Jim Schutze

m scharacterized -- msquoted you, because they're in
quotation marks in the article that's Exhibit A why

didn't you call himand ask for a retraction?
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MR. BARR: If -- | object to that.

How is that relevant to a 202? How is
that -- howis that in the |east bit rel evant what ny
client does in response to published statenment or not?

THE COURT: Well, if they're
I nvestigating either a |ibelist statenent then | think,
you know, if sonebody was m squoted and potentially
exposed to a libelist -- being sued for libel, then
per haps, they would call and say, You know what ?

You' ve m scharacterized or msquoted nme conpletely, and

| want you to retract that. So the objection is
overrul ed.

Go ahead.

THE WTNESS: Wuld you repeat the
question, please?

MR. JOHNSON. Sure -- well, actually,
M. Roy, would you...

THE REPORTER:  Sure.

Question: "Now, sir, if Jim Schutze
m scharacterized -- or msquoted you, because they're
In quotation marks in the article that's Exhibit A why
didn't you call himand ask for a retraction?"

A. | have been m squoted many tinmes by the

bserver, and | gave up a long tinme ago on calling them

when | was m squot ed.
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Q (By M. Johnson) Sir, if you' ve been
m squot ed by the Cbserver so many tines, why did you

talk to them about Comm ssioner Price?

MR. BARR | object to the formof the
guestion --

THE COURT: Overrul ed.

MR BARR. -- to the formof the inquiry,
Judge.

What difference does it nmake why --

THE COURT: Overrul ed.

MR BARR -- he would talk to --

THE COURT: Overrul ed.

Judge Foster?

A. If he -- if they call nme again tonorrow, |'I
still talk to them But | would not call them --
have to -- nmy job requires that | talk to the nedia.

Q (By M. Johnson) Your job requires you to
talk to the nedia?

A That's correct.

Q Ckay. Can you describe -- can you tell ne
where it is in your job description that it requires
you to talk to the nedi a?

A. | believe that it is part of the public

relations, that | have to keep the |ines of

communi cati on open.
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Q Ckay. Are you required to talk to the nedia
about al |l eged m sconduct by a nenber of the
conmm ssioner's court?

A | get calls on a regul ar basis about

m sconduct by governnment officials.

Q Ckay. And you respond to those?
A. Typi cal |l y.
Q Have you previously referred --
THE REPORTER: |'m sorry.
Sir, what was your response?
THE W TNESS: Typical | y.
THE REPORTER  Thank you. |'m sorry.
Q (By M. Johnson) Have you ever accused
anot her conm ssioner's court of -- I'"'msorry. Let ne
rephrase that.

Have you ever had conversations with a --
with a reporter, other than in this instance, where a
county conm ssioner was -- where there were
al | egations, whether by you or by soneone el se, of
crimnal m sconduct?
Not by conm ssioners, no.
Then by whon?

By other elected officials.

o >» O »

Sir, when Jim Schutze contacted you -- let ne

step back a second.
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Ckay. In the article that's Exhibit A,

the statenent that, quote, "Foster said that's why

West" -- or I'msorry -- "Conmm ssioner Price and
soneone el se are out to -- to get him*"

MR, VEIL: Were are you readi ng that
fron

MR, JOHNSON. It's fromthe first page,
second to last full paragraph.

Q (By M. Johnson) Now, you stated that you
didn't make that statenent --

MR VEIL: Ch, I'msorry.

Q (By M. Johnson) -- and that you -- that what

you said was that Comm ssioner Price and the other

person were nmad at you?

A. “Unhappy" is the word | used.
Q Unhappy. Wy were they unhappy wth you?
MR. BARR (bjection. Form
Wiy sonebody - -
THE COURT: Right, right, right, right.
Sust ai ned.
THE WTNESS: | cannot answer t hat
guest i on.
THE COURT: Sust ai ned.
MR, JOHNSON:  Ckay.
THE COURT: Thank you.
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Q (By M. Johnson) GCkay. Wy did you think
they were unhappy with you?
MR VEIL: Well, where does it say --
MR. BARR  (Objection. Specul ation.
THE COURT: Yes, sustai ned.
THE WTNESS: How are we doing on tine,

because shortly I'"'mgoing to --

THE COURT: Seventeen m nutes, Judge
Foster.

MR. JOHNSON:  Sevent een mi nutes.

THE COURT: Thank you.

MR, JOHNSON:  Your Honor, I'mtrying to
get into the issue of -- the quote is that they were
out to get him

THE COURT: Uh-huh. | think you've
al ready covered that a little bit. But |I'mnot going
to give you |l egal advice. You need to go ahead and ask

your question.

MR BARR. |I'mgoing to take -- | want
you to cone to ny next famly deal. You |ook just |ike
nmy cousin, David Barr.

THE COURT: Ckay.

MR. BARR  Exactly.

THE COURT: Al right.

MR. BARR: | just figured it out.
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Doesn't he?
THE COURT: Let's not waste tine here.
W' ve got questions. Let's go.
MR, JOHNSON. Ckay.
Q (By M. Johnson) Sir, you're famliar with
the definition of shakedown; is that correct?
A. | believe | -- | believe that we went through

this on the previous deposition, but go ahead with your

guesti ons.
Q You' re aware that the word "shakedown, " one of
the definitions is extortion, correct?

A In terns of ny opinion what shakedown neans,
that nmeans attenpting to get soneone to do sonething

that they wouldn't normally do for sone favor in

return.
Q Based on the infornmation that's available to
you, do you believe Comm ssioner Price committed a

shakedown of any sort --
MR. BARR:  (bj ecti on.
Q (By M. Johnson) -- with respect to the
| nl and Port project?
MR. BARR (bjection. Form
VWhat his personal opinion is is not

relevant to this action. H s personal opinion cannot

be relevant. They're entitled to inquire facts, but
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not to his opinion.

MR, JOHNSON. And if | may, Your Honor,
you're -- we're nmaking a |lot of assunptions based on
his testinony that he didn't say that Commi ssioner

Price coomitted a shakedown. If --
THE COURT: Ckay. |I'moverruling the
obj ecti on, and Judge Foster can use his definition of

shakedown as to -- to answer that question.
Davi d, woul d you read the question back
to Judge Foster, please?

THE REPORTER.  Question: "Based on the
information that's available to you, do you believe
Comm ssioner Price commtted a shakedown of any
sort”

"MR. BARR.  (bjection.”

Question: -- "with respect to the Inland
Port project?"

MR. BARR: My objection, Judge, is to
what he personally believes can cone froma | ot of
sources. | don't want himtestifying to his personal
opi nion here in a 202.

THE COURT: kay. Al right. Your
obj ection is noted and overrul ed.

Judge Foster, the answer to that

question, please?
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THE WTNESS: Ckay. | was listening to
hi s question, and --

THE COURT: Do you need --

THE WTNESS: (Indicating.)

THE COURT: kay. David, read it back
for Judge Foster again, please.

THE REPORTER: Question: "Based on the
Information that's available to you, do you believe
Comm ssioner Price commtted a shakedown of any

sort with respect to the Inland Port project?"

A Based on the information that's available to
nme and based on ny opinion of the definition, I would
say yes.

Q (By M. Johnson) Did you tell Jim Schutze
that that was your opinion?

A Ckay - -
MR. BARR (b --
A. -- you've asked ne that question --
THE COURT: Sustained -- well, you said
obj ection, correct?
MR. BARR: | was about ready to say it.
THE COURT: OCh, you said "objection" |
t hought. Al though Judge Foster was about ready to
state it for you.

MR. BARR: Judge Foster was doing ny job.
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THE COURT: Gkay. Thank you.

Pl ease go ahead.

Q (By M. Johnson) Ckay. Sir, is it your
opi ni on that Comm ssioner Price is out to get you?

MR. BARR: You know, | object to that,
and - -

THE COURT: Yeah. | don't see the
rel evance.

MR BARR -- | don't think it's
rel evant.

THE COURT: Sust ai ned.

Q (By M. Johnson) Sir, in the article that's
been marked as Exhibit A it says that Conm ssioner
Price --

MR. BARR: Can you reference the
| ocati on?

MR, JOHNSON. Ch, sure. [It's on Page 3,
and it is one, two, three, four, five, six -- seven
full paragraphs fromthe top. It starts "'"Wien | first
voted...""

MR. BARR  Page 3?

MR, JOHNSON:  Yes.

MR. BARR "'"Wien |I first voted..."'"

MR WVEIL: That's not -- perhaps that
|"ve got it wong. This is Exhibit A?
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two pages. So

Q (By M. Johnson) And I'll read it -- I"l
read this article -- well, let nme read it to you and
"Il ask you a couple of questions: Quote, "'Wen

first voted ag

quot e, Foster

Furious. He alnost hit nme. | had to adjourn the court
because he was so angry.'" C ose quote.
|s that a direct quote from you?
A. That is a direct quote fromne, and that is a
fact.
Q Ckay. Conmi ssioner Price took a sw ng at
you --
MR. BARR:  (bjection.
Q (By M. Johnson) -- is that -- is that what
you' re sayi ng?

MR, JOHNSON: Exhibit A

MR VEIL: | thought Exhibit A only had
rry.

MR. JOHNSON. That's all right.

MR. VEIL: M m stake.

And begi ns?

MR. JOHANSON:  "'Wien | first voted..."'"
MR VEIL: | seeit.

MR, JOHNSON. Ckay.

MR. VEIL: Thank you.

ainst this inland port plan,' close

said, quote, 'Price got furious.
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MR. BARR M scharacterizes the
t esti nony.
MR, JOHNSON:. |' m aski ng.
THE COURT: Sust ai ned.
Q (By M. Johnson) Did Conm ssioner Price take
a sw ng at you?

MR. BARR: You wouldn't be talking to him
if he did. You know, he wouldn't be here.

THE COURT: Cone on, cone on, cone on.
Response to the question? D d Comm ssioner Price take

a swing at you?

THE WTNESS: Ckay. | ms -- |
m sunderstand. | thought he said he objects and you
said -- you sustained?

THE COURT: No, no, no. He followed up
with a new -- he followed up with a question.

The response, sir?

THE W TNESS: Ckay.

A. He was very angry and he drew back and was

about ready to hit ne, and | backed away from him

Q (By M. Johnson) Ws he sitting next to you?

A No. W got up and he got up and we went to
the stairwell. As long as one person saw it, and that
was one of the comm ssioners, other than nyself and

hi nsel f.
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Q You state that you had to adjourn the court --

A. Ri ght .

Q -- 1s that correct?

A. Ri ght.

Q | f Conm ssioner Price was threatening to hit
you, what -- why did you resune court?

A. (No audi bl e response.)

Q Let nme rephrase it.

Way didn't you call the police?

A Until he hits ne, there's no crinme conmtted.

Q Didn't he threatened to hit you?

A | just answered that question, and the answer
IS yes.

Q Did you previously agree to vote with
Comm ssioner Price with respect to an inland -- inland
port master devel opi ng pl an?

MR. VWEIL: 1'Il object on the basis of
| egi sl ative privilege.
MR JOHNSON: And I'll object to you --
THE COURT: |I'msorry -- Counsel.
MR. BARR: Judge, | object on the
| egi sl ative -- you know, what he previously discussed.
THE COURT: David, read the question back
to nme again, please.

THE REPORTER: Question: "D d you
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previously agree to vote with Comm ssioner Price with
respect to an inland -- inland port master devel opi ng
pl an?"

THE COURT: Ckay. Sustai ned.

| don't see the relevance of that either.

Let's go.

MR JOHNSON: | tell you what, we have

eight mnutes left, can | speak with ny client?

THE COURT: Sure.
Davi d, stop the clock, please.
(Break taken from6:25 p.m to 6:30 p.m)
THE COURT: Ckay.
MR. JOHNSON: Back on the record.
Q (By M. Johnson) Judge, just a couple nore
guesti ons.
You're not contending -- well, let me ask
you: Are you contending that Commi ssioner Price by not

supporting you for your re-election bidis retaliating

agai nst you for anything to do with the -- with the

master -- with the nmaster plan?
MR. BARR. |I'mgoing to object to the
form And under the who-cares category, you know,

whet her -- whether Conmm ssioner Price is supporting

hi m

THE COURT: Yes, sustai ned.
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MR JOHNSON: Well, Your Honor, that's
the whol e subject of that article.

MR. BARR  Wiich article?

MR VEIL: So?

MR. JOHNSON: Article A

THE COURT: R ght.

Renmenber, we're dealing with an allegedly
i belist statenent nmade by Judge Foster about a

shakedown, so...

MR. JOHNSON: And that he's out to get
hi m

THE COURT: Yeah. But |I've ruled --

MR, JOHNSON:  Ckay.

THE COURT: -- so let's nove on.

MR JOHNSON: Let's nove on.

Q (By M. Johnson) Sir, the statenent that's

guot ed being fromyou but you stated was -- was
actually from ot her people about multiple shakedowns,

do you know what -- fromthe people that you spoke
with, what the nultiple shakedowns are? And I'll read
It to you. | knowthat's alittle --

MR. VEIL: That was confusing.

MR. JOHNSON: That was conf used.

MR VEIL: Wat's the exhibit nunber?

MR, JOHNSON:. It's fromExhibit A and
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it's on Page 3.

Q (By M. Johnson) And it states -- and |'|
read the -- "I asked himto tell nme nore direct why he
t hi nks West and Price" --

A. VWhat -- where are you?
MR. BARR: Right here (indicating).
Q (By M. Johnson) The second full paragraph
fromthe bottom
"I asked himto tell nme nore directly why
he thinks Price...and others...want control of the
i nland port. Quote, 'It's all about a shakedown,'
cl ose quote, he said again, quote, 'And Price is

i nvolved in nmultiple shakedowns.'" C ose quote.

Now, | understand that you've testified
that -- that you didn't nake that statenent, and what
you said was that there are people who m ght believe
t hat Comm ssioner Price has commtted multiple
shakedowns; is that fair?

A That woul d be fair.

Q Ckay. What are the nultiple shakedowns t hat
are referred to in this article, if you know?

A |"mafraid you'll have to ask M. Schutze how
he interpreted that, because | don't know.

Q Ckay. You didn't tell himthat anyone had

told you that there were nmultiple shakedowns?
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done.

JOHNSON: Ckay. Pass the w tness.
BARR  Thank you.
VEIL: We'Il reserve our questions --

JOHNSON: | thought you m ght.

2233

3

VEIL: -- to another day.

THE COURT: Okay. |It's over with., It's
Thank you.

(Proceedi ngs concluded at 6:33 p.m)

- 00000-
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CHANGES AND S| GNATURE
W TNESS: JUDGE JI M FOSTER TAKEN: SEPTEMBER 28, 2009
PAGE LI NE CHANGE REASON
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I, JUDGE JI M FOSTER, have read the foregoing
deposition and hereby affix nmy signature that sane is

true and correct, except as noted above.

JUDGE JI M FOSTER
THE STATE OF TEXAS
COUNTY OF
Bef ore ne, , on
this day personally appeared JUDGE JI M FOSTER, known to

me (or proved to nme under oath or through

) (description of identity card or

ot her docunent) to be the person whose nane is
subscri bed to the foregoing instrunent and acknow edged
to ne that they executed the sanme for the purposes and
consi deration therein expressed.

G ven under nmy hand and seal of office this

day of , 20009.

NOTARY PUBLI C N AND FOR
THE STATE OF
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CAUSE NO. cc-09-01703-d
| N RE: 8 I N THE COUNTY COURT
JOHN W LEY PRI CE, g AT LAWNO 14
Petitioner. 8 DALLAS COUNTY, TEXAS

wn

REPORTER S CERTI FI CATI ON
CONTI NUATI ON OF THE
ORAL DEPOSI TI ON OF
JUDGE JI M FOSTER
SEPTEMBER 28, 2009
|, DAVID R ROY, RPR, Certified Shorthand
Reporter in and for the State of Texas, hereby certify
to the foll ow ng:
That the wi tness, JUDGE JI M FOSTER, was duly
sworn by the officer and that the transcript of the
oral deposition is a true record of the testinony given

by the w tness;

That the deposition transcript was submtted
on , 2009, to the witness or to the
attorney for the witness for exam nation, signature and

return to DAVI D ROY & ASSQOCI ATES by :
20009;

That the amount of tine used by each party at
t he deposition is as follows:

M. Johnson = ----- 1 hour, 19 m nutes
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That pursuant to information given to the
deposition officer at the tinme said testinony was
taken, the follow ng includes counsel for all parties
of record:

FOR THE PETI Tl ONER:

M. Mark D. Johnson

LAW OFFI CES OF MARK D. JOHNSON
Post O fice Box 517

Addi son, Texas 75001

(214) 614-8144

(214) 593-1441 - Facsimle

FOR THE RESPONDENT:

M. Christopher M Wil
VWEI L & PETROCCHI, P.C.
1601 El m Street

Suite 1900

Dal | as, Texas 75201

(214) 969-7272

(214) 880-7402 - Facsimle

AND

M. John Hol man Barr

BURT BARR & ASSOCI ATES, L.L.P.

Post O fice Box 223667

Dal | as, Texas 75222-3667

(214) 742-8001

(214) 741-6744 - Facsimle

| further certify that I am neither counsel

for, related to, nor enployed by any of the parties or
attorneys in the action in which this proceedi ng was
taken, and further that I amnot financially or

otherw se interested in the outcone of the acti on.
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occurr ed.

Further certification requirenents pursuant to

Rul e 203 of TRCP wi | |

Certified to by me this __ day of
20009.

be certified to after they have

DAVI D R ROY, RPR Texas CSR 6030
CSR EXPI RATI ON DATE: 12-31-10
DAVI D ROY & ASSCOCI ATES

Firm Regi stration No.: 345

2929 Carlisle, Suite 150

Dal | as, Texas 75204

(214) 954-0352

(214) 954-0364 * FAX
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FURTHER CERTI FI CATI ON UNDER RULE 203 TRCP
The original deposition was / was not returned
to the deposition officer on , 2009;
If returned, the attached Changes and
Si gnature page contains any changes and the reasons

t heref or;
| f returned, the original deposition was
delivered to M. Mark D. Johnson, Custodial Attorney;

That $ I's the deposition officer's

charges to the Petitioner for preparing the original
deposition transcript and any copies of exhibits;

That the deposition was delivered in
accordance wth Rule 203.3, and that a copy of this
certificate was served on all parties shown herein on

and filed with the d erk.

Certified to by me this __ day of
, 20009.

DAVI D R ROY, RPR, Texas CSR 6030
CSR EXPI RATI ON DATE: 12-31-10
DAVI D ROY & ASSCOCI ATES

Firm Regi stration No.: 345

2929 Carlisle, Suite 150

Dal | as, Texas 75204

(214) 954-0352

(214) 954-0364 * FAX
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        15           CONTINUATION OF THE ORAL DEPOSITION OF JUDGE
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        17  the Petitioner, and duly sworn, was taken in the



        18  above-styled and -numbered cause on the 28th of
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         1              P  R  O  C  E  E  D  I  N  G  S



         2                (Commencing at 5:09 p.m.)



         3                MR. BARR:  I would like to just put



         4  something on the record before we begin, if it's all



         5  right with the Court.



         6                We're here pursuant to the Judge's order,



         7  and by responding to this deposition and continuing it,



         8  we in no way waive our rights under Chapter 25 of the



         9  Government Code of -- or Government Code of rights to



        10  our separation as dictated by the Constitution of the



        11  State of Texas and the United States Constitution of



        12  separation of powers and the privilege and immunities



        13  clause provided under the Texas Constitution and the



        14  Constitution of the United States.



        15                MR. JOHNSON:  This is Mark Johnson on



        16  behalf of Commissioner John Wiley Price.



        17                MR. WEIL:  Chris Weil, I'm here with



        18  Mr. Barr.



        19                MR. BARR:  John Barr.



        20                MR. JOHNSON:  And I actually just wanted



        21  to make -- get one thing clear to asserting the



        22  objections.  Which of you gentleman will be taking the



        23  lead in the deposition?



        24                MR. WEIL:  I think John will be.



        25                MR. JOHNSON:  Okay.
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         1                     JUDGE JIM FOSTER,



         2  having been first duly sworn, testified as follows:



         3                   EXAMINATION CONTINUED



         4  BY MR. JOHNSON:



         5      Q.   Mr. Foster, we're here to continue your



         6  deposition.  We'll have the -- if it's agreeable with



         7  you, we'll have the same agreements that we did before:



         8  Namely that if there's anything that I -- a question



         9  that I ask if you don't understand it, if you could ask



        10  me to rephrase it or just let me know that you don't



        11  understand so that we can make the record clear; do you



        12  agree to do that?



        13      A.   That is correct.



        14      Q.   Okay.  I am going -- I'll tell you, we're



        15  going to have to make this brief, and I will do my best



        16  to not repeat questions that were asked during the



        17  first deposition.  If I do ask those, I apologize.



        18  It's -- I'm doing it to -- to frame a question that's



        19  coming up, but I'll do my best not to repeat.



        20                When we last spoke, you had mentioned



        21  that you oversaw a clean air task force; is that



        22  correct?



        23      A.   Correct.



        24      Q.   Okay.  And I believe you testified that --



        25  that you had not revealed while that investigation was
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         1  going on, the persons who were -- who were involved in



         2  that investigation; is that correct?



         3      A.   I believe we did discuss that.



         4      Q.   Okay.  Is it -- it's your practice not to



         5  mention the names of people who are being investigated;



         6  is that correct?



         7      A.   I'm curious about one thing:  You said you



         8  weren't going to be asking the same questions we've



         9  already discussed, and you've already asked that



        10  question.



        11                MR. JOHNSON:  I'm just leading up to some



        12  questions, Your Honor, that I was not permitted to ask



        13  in the last deposition.  So I'll move on.



        14      Q.   (By Mr. Johnson)  You were contacted by the



        15  FBI; is that correct, regarding Commissioner Price?



        16                MR. BARR:  Objection.



        17                Judge, the communication with the FBI



        18  should be privileged.  It's a performance privilege and



        19  should not be invaded.



        20                THE COURT:  Overruled.



        21      Q.   (By Mr. Johnson)  Sir, were you contacted by



        22  the FBI?



        23      A.   That is correct.



        24      Q.   How did the FBI contact you regarding



        25  Commissioner Price?
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         1                MR. BARR:  Objection, Judge.  It's the



         2  informer's privilege.



         3                THE COURT:  Overruled.



         4                MR. BARR:  Your Honor, without begging



         5  the question, I would also like to interject an



         6  objection that under 25.04, it -- if he's in the course



         7  and scope in his discussions with the -- with the



         8  government as the county judge, this Court has no



         9  jurisdiction to -- to go into that.



        10                THE COURT:  Okay.  Your objection's



        11  noted.  Your objection's overruled.



        12                MR. BARR:  But if you -- would it be



        13  permitted by the Court that if I make an objection and



        14  say "Objection 1," that it's privileges and immunities



        15  and the lack -- and our feeling that this Court lacks



        16  the authority to go in and jurisdiction to go in, and



        17  instead of repeating that, could I just have an



        18  agreement with the Court that I could say "Objection 1"



        19  so I don't delay this process?



        20                THE COURT:  That's fine, so long as



        21  Objection 1, again, means privileges and immunities



        22  only?



        23                MR. BARR:  Privileges and immunities



        24  only.



        25                Objection 2 will be that the Court lacks
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         1  subject matter jurisdiction to inquire.



         2                THE COURT:  All right.



         3                MR. BARR:  All right, sir.  Thank you.



         4      Q.   (By Mr. Johnson)  You were contacted by the



         5  FBI regarding Commissioner Price; is that correct?



         6                MR. BARR:  Objection 1.



         7      A.   Correct.



         8                THE COURT:  Overruled.



         9      Q.   (By Mr. Johnson)  When did the FBI contact



        10  you, sir?



        11                MR. BARR:  Objection 1.



        12                THE COURT:  Overruled.



        13      A.   Approximately August of last year.



        14      Q.   (By Mr. Johnson)  Okay.  And what did they ask



        15  you about?



        16                MR. BARR:  Objection 1.



        17                THE COURT:  Overruled.



        18      A.   In terms of what they asked me about, that



        19  would be a wide range of topics.



        20      Q.   (By Mr. Johnson)  Well, what did they ask you



        21  about with respect to Commissioner Price?



        22                MR. BARR:  Objection 1.



        23                My further objection to the Court is,



        24  Judge, to allow a witness to be deposed about what



        25  privately occurred between the FBI and the witness
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         1  would be in no way germane to why you issued a Rule 202



         2  in this case, nor would it be germane to the petition



         3  for the 202.  You're expanding the scope of the 202 by



         4  allowing questioning into conversations.



         5                THE COURT:  He has not asked yet what was



         6  specifically -- what he specifically told the FBI.  I



         7  think the question was specifically what the FBI asked



         8  him about, the topics I believe.  I don't --



         9                MR. BARR:  I think that that's --



        10                THE COURT:  Your objection's overruled.



        11                When I feel like I need to sustain one,



        12  I'll do it.  But overruled for now.



        13                MR. BARR:  And I hope the Court



        14  respects --



        15                THE COURT:  That's fine.



        16                MR. BARR:  -- respects the fact that I've



        17  got to make the objection.  I'm not trying to be



        18  obstructionist to you.



        19                THE COURT:  That's fine.



        20                Okay.  Judge Foster, if you would answer



        21  the question, please.



        22                Do you need it read back to you?



        23                THE WITNESS:  Would you read the question



        24  back, please?



        25                THE REPORTER:  Question:  "Well, what did
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         1  they ask you about with respect to Commissioner Price?"



         2      A.   There were many meetings over a long period of



         3  time and that was on a wide range of topics.  And



         4  without the notes, I don't recall everything that they



         5  asked me about.



         6      Q.   (By Mr. Johnson)  Do you have these notes?



         7      A.   No, they're -- I have no notes.  But --



         8                MR. BARR:  Objection.  Nonresponsive.



         9                THE COURT:  Overruled.



        10      A.   Some concerns they have and --



        11                MR. BARR:  You -- you had -- objection.



        12  This is nonresponsive.



        13                You've answered his question.



        14                THE COURT:  Correct.



        15      Q.   (By Mr. Johnson)  Well, sir, do you have -- do



        16  you remember anything that -- because it sounds like



        17  some things were coming to your mind that you did talk



        18  with the FBI about regarding Commissioner Price?



        19                MR. BARR:  Objection.  Privilege.



        20  Object -- I think that's 1 if I'm right.  That's our



        21  key here.



        22                THE COURT:  Overruled.



        23                Judge Foster, if you recall.  I believe



        24  all Mr. Johnson is looking for are the topics that were



        25  discussed.  I don't think -- he's not asking for
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         1  specifics.  He wants to know the topics that were



         2  discussed regarding Commissioner Price with the FBI.



         3  That's what he's asking for, I believe, at this point,



         4  if you know or if you remember.



         5                Thank you, sir.



         6      A.   There is very little that I remember of those



         7  topics.  Some of them have to do with their -- where



         8  names were mentioned and female associates.  I just



         9  don't recall.  This is -- this has been a year ago --



        10  over a year ago.



        11      Q.   (By Mr. Johnson)  You haven't spoken with the



        12  FBI about Commissioner Price since then?



        13                MR. BARR:  Objection 1.



        14                THE COURT:  Overruled.



        15      A.   I spoke to the FBI, as I said, on many



        16  occasions.



        17      Q.   (By Mr. Johnson)  Well, let me ask you:  When



        18  was the last time you spoke with the FBI regarding



        19  Commissioner Price?



        20                MR. BARR:  Objection 1.



        21                THE COURT:  Overruled.



        22      A.   Ten minutes ago.



        23      Q.   (By Mr. Johnson)  Ten minutes ago?



        24      A.   (No audible response.)



        25      Q.   Okay.  Do you recall what you spoke with them
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         1  about ten minutes ago?



         2                MR. BARR:  The question is, "Do you



         3  recall"?



         4      A.   I recall.



         5      Q.   (By Mr. Johnson)  What was it?



         6                MR. BARR:  Objection.



         7                Now we're getting into --



         8                THE COURT:  Sustained.



         9                MR. JOHNSON:  Okay.



        10                THE COURT:  Thank you, Counselor.



        11      Q.   (By Mr. Johnson)  Back in August of last year,



        12  were you aware that Commissioner Price was being



        13  investigated by the FBI?



        14      A.   Not until they called me.



        15      Q.   And when was that -- oh, when -- that was back



        16  in August of last year?



        17      A.   Correct.



        18      Q.   Okay.  Now, you had testified previously that



        19  it is your practice not to disclose the names of people



        20  who are under investigation; is that correct?



        21      A.   Okay.  This is the fourth time you've asked me



        22  that question.



        23                MR. BARR:  Objection.  Repetitious.



        24  Duplicitous of the record at this point.



        25                THE COURT:  Sustained.
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         1                MR. JOHNSON:  Okay.



         2      Q.   (By Mr. Johnson)  Sir, since you -- when you



         3  were approached by the FBI, did they contact you or did



         4  you contact them?



         5                MR. BARR:  Objection.  That's



         6  duplicitous.  We've already went into that.



         7                THE COURT:  Overruled.



         8      A.   They contacted me.



         9      Q.   (By Mr. Johnson)  Okay.  In August -- oh,



        10  let's say in October, did you speak with any reporters



        11  regarding the Inland Port project?



        12      A.   I believe that if you'll read the deposition



        13  from our previous deposition, all of that is noted in



        14  the deposition.



        15                MR. BARR:  My objection is it -- it's



        16  a -- you didn't hear it, Judge.  But there's more than



        17  several pages of -- I've highlighted only the pink



        18  about the --



        19                MR. WEIL:  16, 17.



        20                MR. BARR:  -- the reporter.



        21                THE COURT:  Well --



        22                MR. BARR:  I mean, it has been inquired



        23  previously.



        24                THE COURT:  Okay.  I didn't hear an



        25  objection.
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         1                MR. BARR:  My -- it's repetitious and



         2  repetitive of what's already in the record.



         3                THE COURT:  Specifically what was the



         4  question again, David?



         5                THE REPORTER:  Question:  "Okay.  In



         6  August -- oh, let's say in October, did you speak with



         7  any reporters regarding the Inland Port project?"



         8                THE COURT:  You know, I read the first



         9  part of the deposition today, and I don't remember the



        10  actual time frame of this -- of the discussion.  I



        11  believe that he's talking about the conversation



        12  with -- is his name Shoot-zie [phonetic]?



        13                MR. JOHNSON:  Schutze.



        14                MR. WEIL:  Schutze.



        15                THE COURT:  -- Schutze.  I'm not sure



        16  that the time frame was discussed specifically in the



        17  deposition, so I'm going to overrule the --



        18                MR. BARR:  What was --



        19                MR. WEIL:  Pages 25 through 30.



        20                MR. BARR:  -- what was specifically



        21  inquired of, Judge, is there's two press people's



        22  names.  He was asked, Did he talk to any member of the



        23  press other than Schutze?  And the answer was Kevin



        24  Krause.  And that was -- that was framed in reference



        25  to going backward from the beginning of time.
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         1                THE COURT:  All right.  I see that he had



         2  a discussion, evidently, with Mr. Allen in August.



         3                I'm overruling the objection.  I want him



         4  to answer that question, please.



         5                MR. BARR:  Yes, sir.



         6                THE WITNESS:  Okay.  Would you repeat the



         7  question?



         8      Q.   (By Mr. Johnson)  In October did you speak to



         9  any reporters about the Inland Port project?



        10      A.   Okay.



        11      Q.   October of last year.



        12      A.   You're refer -- talking about the time that I



        13  talked to a reporter from the Observer; am I correct?



        14      Q.   I mean, any -- did -- did any -- did you speak



        15  with my reporter --



        16      A.   Okay.  Other than --



        17      Q.   -- in August of 2008 regarding the Inland Port



        18  project?



        19      A.   In August of 2008?



        20      Q.   Or -- I'm sorry.  October of 2008.



        21      A.   Okay.  Once again, so that I understand the



        22  time frame, you're talking about the time period that



        23  the article came out in the Observer?



        24      Q.   No, sir.  I'm talking about October of 2008.



        25      A.   Okay.  Well, I don't recall the specific --
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         1      Q.   Okay.



         2      A.   -- time period.



         3      Q.   Do you --



         4      A.   I talked to Jim Schutze --



         5                MR. BARR:  Objection.  Nonresponsive.



         6                You've answered his question.



         7                THE COURT:  Sustained.



         8      Q.   (By Mr. Johnson)  Let me ask you -- rephrase



         9  it a different way.



        10                Do you recall the period when the -- the



        11  issue of a comprehensive development plan was before



        12  the commissioner's court regarding the Inland Port



        13  project?



        14      A.   Yes.



        15      Q.   During that period before it was put to vote,



        16  did you speak with any reporters regarding the Inland



        17  Port project?



        18      A.   Not that I recall.



        19      Q.   Okay.  Do you recall the first time that you



        20  spoke with a reporter regarding the Inland Port



        21  project?



        22      A.   It would be whenever the article came out.



        23      Q.   February of 2009?



        24      A.   If that's when the article came out.



        25      Q.   Okay.  Did you ever go to the reporters -- did
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         1  you ever approach a reporter and -- while the Inland



         2  Port project was -- the comprehensive master plan was



         3  still a matter that was before the commissioner's



         4  court -- well, let me take that back.



         5                Let's talk about when in February the



         6  first time that you were approached by a reporter, Jim



         7  Schutze.  Did Jim Schutze contact you or did you



         8  contact him?



         9      A.   He contacted me.



        10      Q.   When he contacted you, what did he tell you he



        11  wanted to talk about?



        12      A.   I don't recall specifically.  It's been too



        13  long ago.



        14      Q.   Okay.  Do you recall -- just to try to help



        15  refresh your memory.  Do you recall whether he spoke



        16  with you about an article that had come out, and I'll



        17  give you a copy of it, and I believe this is already in



        18  the record.  It's entitled Dallas County Judge Jim



        19  Foster Won't Have Democratic Party Help in 2010



        20  Re-election Bid.  And I'll show you that article.



        21                MR. WEIL:  That's on the record, but



        22  that's not...



        23                MR. JOHNSON:  I'll give you a copy.



        24                THE COURT:  Is this already an exhibit?



        25                MR. JOHNSON:  Yeah.

�

                                                                 68







         1                MR. WEIL:  I don't believe this one is,



         2  but my memory isn't that good.



         3                MR. JOHNSON:  Oh, well, then -- then



         4  let's make -- well, it's just to refresh his memory.



         5                MR. WEIL:  No, I appreciate that.



         6      Q.   (By Mr. Johnson)  Have you seen that -- that



         7  article, sir?



         8      A.   Give me a second to look at the article.



         9      Q.   Okay.



        10      A.   I don't recall ever talking to that reporter



        11  about this article.



        12      Q.   Okay.  Do you recall in February, early



        13  February of 2009, that Commissioner Price stated that



        14  he would not support you in a re-election bid?



        15      A.   Not only did he make that statement, there was



        16  a lot of other facts surrounding that issue, too.



        17                MR. BARR:  Objection.  Nonresponsive.



        18                THE COURT:  Sustained.



        19      Q.   (By Mr. Johnson)  Okay.  And, sir, do you



        20  recall in February of 2009 that Commissioner Price



        21  stated that he would not support you in a re-election



        22  bid?



        23      A.   Okay.  And are you -- you were talking about



        24  in Court or what --



        25      Q.   Anywhere.

�

                                                                 69







         1      A.   -- what are you talking about?



         2      Q.   Anywhere?



         3      A.   I don't recall.



         4      Q.   Okay.  Now, after you found out about



         5  Commissioner Price's decision not to support -- to



         6  support you in a re-election bid, was it -- was it --



         7  let me rephrase that.



         8                When you found out that Commissioner



         9  Price wouldn't support you in a re-election bid, was it



        10  before that time or after that time that you first



        11  spoke with Jim Schutze?



        12      A.   I could not tell you.  It's been too long ago.



        13      Q.   Well, when you did speak with Jim Schutze, did



        14  he mention to you the fact that Judge -- that



        15  Commissioner Price was not going to support you in a



        16  re-election bid; did y'all talk about that?



        17      A.   Not that I recall.



        18      Q.   What did he want to talk to you about?



        19                MR. BARR:  Objection.



        20      Q.   (By Mr. Johnson)  What did he ask to talk to



        21  you about?



        22                MR. BARR:  Objection.  Form.



        23                THE COURT:  Overruled.



        24      A.   The inland port.



        25      Q.   (By Mr. Johnson)  Okay.  And what in
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         1  particular about the inland port?



         2      A.   I'll be honest with you, this has been a long



         3  time ago, and I don't remember the questions that he



         4  asked me because I didn't take any notes, and I just



         5  don't recall.



         6      Q.   That's fair enough.



         7                So as we sit here today, you don't know



         8  whether he was asking you about the Inland Port project



         9  in general or about Commissioner Price's involvement



        10  with Richard Allen, do you?



        11      A.   There was a brief conversation.  Most of his



        12  research he had already done and it did not come from



        13  me.



        14      Q.   Well --



        15                MR. JOHNSON:  And I'll object to the



        16  nonresponsiveness.



        17                THE COURT:  Sustained.



        18                MR. JOHNSON:  Can you read back the



        19  question, please, sir?



        20                MR. BARR:  Just -- I would like to



        21  instruct my client -- not about the pending question --



        22  just listen to his question and just try to be



        23  responsive to the question asked.  Don't try to



        24  anticipate the meaning of the response.



        25                THE REPORTER:  Question:  "That's fair
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         1  enough.



         2                So as we sit here today, you don't know



         3  whether he was asking you about the Inland Port project



         4  in general or about Commissioner Price's involvement



         5  with Richard Allen, do you?"



         6      A.   That's an -- the answer to that is no, I



         7  don't.



         8      Q.   (By Mr. Johnson)  Do you recall anything that



         9  you said to Jim Schutze, anything about your



        10  conversations at all?



        11      A.   I recall somewhat.



        12      Q.   Okay.  Do you recall --



        13                MR. JOHNSON:  Well, let's go ahead and --



        14  I know that this is part of the record but --



        15                MR. BARR:  "This" meaning -- is this an



        16  exhibit?



        17                MR. JOHNSON:  Yeah.  It is an article



        18  called -- it's out of Dallas Observer, February 19th,



        19  2009 Democratic County Judge Jim Foster May Be The



        20  Latest Target in the Inland Port Battle.



        21      Q.   (By Mr. Johnson)  Now, you've seen that, sir,



        22  haven't you?



        23                MR. BARR:  I guess my concern is, is this



        24  an exhibit that was --



        25                MR. JOHNSON:  It's already --
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         1                MR. BARR:  -- earlier in, because I don't



         2  remember it?



         3                MR. WEIL:  It is not.



         4                MR. JOHNSON:  Okay.  Well, let's make it



         5  an exhibit.  I thought that was one that was already --



         6  already --



         7                MR. WEIL:  Well, you said that, but I



         8  don't believe it was an exhibit to his --



         9                MR. JOHNSON:  Okay.  Well, let's go ahead



        10  and mark it as Exhibit A.



        11                MR. WEIL:  Mark, I also believe that this



        12  other one was not an exhibit.



        13                MR. JOHNSON:  Okay.  Let's --



        14                MR. WEIL:  If that's important.



        15                MR. JOHNSON:  I don't think we're going



        16  to need that.  That was just for a --



        17                MR. WEIL:  Okay.



        18                MR. JOHNSON:  -- frame of reference.



        19                THE REPORTER:  Let me go ahead and mark



        20  that, sir.



        21                MR. JOHNSON:  Okay.



        22                (Exhibit Number A marked.)



        23                MR. BARR:  Do you want to give the



        24  witness the marked copy to look at?



        25                MR. JOHNSON:  Sure.
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         1      Q.   (By Mr. Johnson)  Now, Judge Foster, you've



         2  reviewed that.  You're familiar with that, that



         3  article, aren't you?



         4      A.   I did see the article.



         5      Q.   Okay.  Do you recall talking to Jim Schutze



         6  about the subject of a shakedown?



         7      A.   Okay.  I'm a little bit confused, because we



         8  had another article that we talked about in the



         9  previous deposition, and you asked those questions at



        10  that same time.  And Mr. Schutze never contacted me



        11  about this article whatsoever.  I didn't have anything



        12  to do with this.



        13      Q.   Let me see it.  Make sure I've got the right



        14  one, then.



        15                MR. WEIL:  I think you're using these two



        16  articles with the one that was discussed in which



        17  Schutze -- I think his picture's on it.



        18                MR. JOHNSON:  Well, I'm -- no, I --



        19      Q.   (By Mr. Johnson)  Let me -- I believe this is



        20  the same article because -- then let me ask you a



        21  couple of questions about it if you're -- if there's



        22  some confusion.



        23                I'm going to read to you the last full



        24  paragraph of Page 1.  It says "Foster took a tough



        25  stance against West and Price in defense of the 'inland
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         1  port,' a shipping and warehousing development in



         2  southern Dallas County.  He told me last week that West



         3  and Price are involved in what he called a, quote,



         4  'shakedown,' close quote, of the main developer, the



         5  Allen Group.  Foster says that's why West and Price are



         6  out to get him."



         7                Now, do you recall discussing that topic



         8  with Jim Schutze?



         9      A.   Okay.  If we may go back in the original



        10  deposition and you had an item in that deposition that



        11  was marked and we discussed this previously.  Is



        12  this -- is this the same one or is this a different



        13  topic or --



        14      Q.   I sure believe that this is the same one, but,



        15  sir, let's just work off of what's in front of you.



        16      A.   Well, if it's the same one, I can't



        17  understand -- when I started reading this, I thought



        18  it -- that it was a totally different article.  But if



        19  it's the same one, I thought that we had already been



        20  over these same issues and you asked those same



        21  questions at that time.



        22                MR. BARR:  Do you know if it's the same



        23  article that you presented?



        24                MR. JOHNSON:  I believe it is.



        25                MR. WEIL:  And just so the record's
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         1  clear, I don't, but perhaps we should get that before.



         2  I believe that it's been attached to the materials --



         3                MR. JOHNSON:  It is.



         4                MR. WEIL:  -- furnished to the Court?



         5                MR. JOHNSON:  It is.  It's attached to



         6  the --



         7                MR. WEIL:  So we have access to that.



         8  Why don't we shut it down and see if we can just get



         9  the record.



        10                MR. JOHNSON:  Well --



        11                MR. WEIL:  And if you would ask your



        12  client not to be so demonstrative.  It's a distraction



        13  for both of us.



        14                COMMISSIONER PRICE:  Don't pay any



        15  attention.  I'm trying to talk with my lawyer.



        16      Q.   (By Mr. Johnson)  Let's just go with what's in



        17  front of you, sir.



        18                Do you recall discussing those topics --



        19  and if I'm -- if I repeat a couple of things from the



        20  previous deposition, I apologize.  Do you recall



        21  discussing with Jim Schutze this issue of a shakedown?



        22      A.   I recall that, and I think -- well, I recall



        23  previously that you asked that question on numerous



        24  occasions.



        25                MR. BARR:  I -- that is accurate.
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         1      Q.   (By Mr. Johnson)  Okay.  Sir, do you --



         2                MR. BARR:  And I object to duplicitous.



         3      Q.   (By Mr. Johnson)  -- recall --



         4                THE COURT:  Overruled.  Overruled.



         5                Go ahead.



         6      Q.   (By Mr. Johnson)  Do you recall -- and just so



         7  I'm clear, and I'm -- well, I'm not even going to ask



         8  it.



         9                At the last deposition you testified that



        10  you did not personally accuse Commissioner Price of



        11  committing a shakedown to Jim Schutze, correct?



        12      A.   That's what I said.



        13      Q.   Let me ask you about this statement prior from



        14  this article, and I'll read it to you:  "Foster says



        15  that's why West and Price are out to get him."



        16                Did you make that statement?



        17                MR. BARR:  Where are you reading from?



        18                MR. JOHNSON:  From the paragraph that we



        19  were -- that I just read into the record.  It's the



        20  last full paragraph of Page 1, the second --



        21                MR. BARR:  It's the last sentence?



        22                MR. JOHNSON:  The last sentence, yes.



        23                MR. BARR:  Okay.



        24      Q.   (By Mr. Johnson)  Did you make that statement



        25  to Jim Schutze?
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         1      A.   Well, not in that context.  I believe that



         2  it -- maybe that was his interpretation of something



         3  that I said but not in that context.



         4      Q.   Well, tell me the context that you did state



         5  it in, please.



         6      A.   I said something to the effect that they're



         7  both very unhappy about my stance on the inland port.



         8      Q.   Okay.  Well --



         9                MR. BARR:  Counsel.  Can I -- can I --



        10  since Senator West is not here and part of this, would



        11  it be okay if we leave his name out of the record?



        12                MR. JOHNSON:  That's fine.



        13                MR. BARR:  He --



        14                MR. JOHNSON:  That -- that doesn't matter



        15  to me.



        16      Q.   (By Mr. Johnson)  Well, sir -- and maybe this



        17  is just something that Jim Schutze took upon himself --



        18  but during your conversation, did you tie the fact that



        19  Commissioner Price is upset with you with the fact that



        20  some people may have believed that he committed a



        21  shakedown; did you make that connection during your



        22  conversation?



        23                MR. BARR:  Objection --



        24                MR. WEIL:  Get your --



        25                MR. BARR:  -- objection.  Form.
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         1                THE COURT:  Overruled.



         2      A.   Okay.  Would you go back and rephrase that --



         3      Q.   (By Mr. Johnson)  Sure I will.



         4      A.   -- please?



         5      Q.   You testified that what you told Jim Schutze



         6  was that there are some people who might say that



         7  Commissioner Price committed a shakedown; is that



         8  correct?



         9      A.   Correct.



        10                MR. BARR:  Objection.  Repetitious, Your



        11  Honor.



        12                THE COURT:  Overruled.



        13                MR. JOHNSON:  I'm just -- he asked me to



        14  rephrase it, so I'm trying to lay the --



        15                THE COURT:  No need to explain it.  Let's



        16  move on.



        17                MR. JOHNSON:  Okay.



        18      Q.   (By Mr. Johnson)  And you said that -- at



        19  least it says here, that, "Foster says that's why West



        20  and Price are out to get him."  And I believe you just



        21  testified that you said something to the effect that



        22  they were unhappy -- that Commissioner Price was



        23  unhappy with you about the Inland Port project,



        24  correct?



        25                MR. BARR:  Objection.  Form.
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         1                THE COURT:  Overruled.



         2      A.   Correct.



         3      Q.   (By Mr. Johnson)  Did you state anything



         4  that -- to Jim Schutze that the reason that



         5  Commissioner Price was upset with you had anything to



         6  do with an alleged shakedown?



         7      A.   That's not the way that I interpret this, and



         8  I can't testify as to how he arrived at that



         9  conclusion.



        10      Q.   Well, I'm asking you, sir, what you said.



        11                MR. BARR:  Objection.  Not -- form and



        12  nonresponsive -- I mean, form and -- and arguing with



        13  the witness.



        14                THE COURT:  Overruled.



        15      A.   As I stated earlier, I told him I believe that



        16  they're both very unhappy with me.



        17      Q.   (By Mr. Johnson)  Okay.  During your



        18  conversation with Jim Schutze, how did the issue of an



        19  alleged shakedown come up?



        20      A.   I believe, if I recall, he's the one that



        21  brought it up.



        22      Q.   What did he say?



        23      A.   Something to the effect that a lot of people



        24  are saying there's a shakedown.



        25      Q.   What did you say in response to that?
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         1      A.   That I believe there's a lot of people that



         2  will say he's involved in a shakedown.



         3      Q.   Do you agree with that?



         4                MR. BARR:  Objection, Judge.  That's



         5  not -- what -- what my client thinks or feels, should



         6  not -- that should not have to come into this.  It's



         7  what he did and said.



         8                THE COURT:  Yeah, sustained.



         9      Q.   (By Mr. Johnson)  Do you have any facts that



        10  suggest that Commissioner Price has committed a



        11  shakedown on the main developer of the Inland Port



        12  project, the Allen Group?



        13                MR. BARR:  Objection.  That's -- how does



        14  that go to slander or libel investigation?



        15                MR. JOHNSON:  It goes directly to the --



        16                THE COURT:  Whoa, whoa, whoa.  He's



        17  asking me a question.



        18                MR. JOHNSON:  Well, I beg your pardon.



        19                THE COURT:  It's directly -- it's very



        20  relevant, because if he's out there saying that



        21  someone's involved in a shakedown when he has no



        22  evidence at all to suggest that it's -- that an



        23  individual is involved in a shakedown, that's certainly



        24  relevant.  That goes directly to slander and libel.



        25  You can -- just like calling anybody anything else.
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         1                MR. WEIL:  (Indicating.)



         2                THE COURT:  What?



         3                MR. WEIL:  That's not the question he was



         4  asked.



         5                Could we have it read back?



         6                THE COURT:  Yeah.



         7                David, read me the question.



         8                THE REPORTER:  Question:  "Do you have



         9  any facts that suggest that Commissioner Price has



        10  committed a shakedown on the main developer of the



        11  Inland Port project, the Allen Group?"



        12                MR. WEIL:  It has nothing to do with what



        13  he said.  It was asking whether he had any evidence.



        14  That's another different question than, Did you say



        15  without knowledge.



        16                THE COURT:  Okay.  All right.  Overruled.



        17      Q.   (By Mr. Johnson)  Please answer the question.



        18                THE COURT:  Do you need it read back to



        19  you, Judge Foster?



        20                THE WITNESS:  I do.



        21                THE COURT:  All right.



        22                THE REPORTER:  Question:  "Do you have



        23  any facts that suggest that Commissioner Price has



        24  committed a shakedown on the main developer of the



        25  Inland Port project, the Allen Group?"
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         1      A.   I almost need to discuss with the attorney,



         2  because I'll be honest with you, that there are certain



         3  parts of this that was discussed in the presence of the



         4  attorney with a member of the Allen Group pertaining to



         5  this subject, and I believe that's our



         6  attorney/client --



         7                MR. BARR:  Let me ask the Court --



         8      A.   -- privilege.



         9                MR. BARR:  -- a question.



        10                THE COURT:  Sure.



        11                MR. BARR:  If his knowledge has come from



        12  conversations with the government or conversations with



        13  fact witnesses in his role as a county judge, does the



        14  Court intend to force him to respond and list those?



        15  In other words, is a legislator or -- he's got two



        16  rolls, legislator and judicial.  If he's inquiring into



        17  something, are you going to allow him to inquire into



        18  what's in his mind that he's gained through his public



        19  job?



        20                THE COURT:  The question was, does he



        21  have any facts and if his facts are --



        22                MR. BARR:  Well, he has facts.



        23                THE COURT:  Okay.  Well, I think then the



        24  answer to the question would be "yes."



        25                MR. BARR:  Okay.

�

                                                                 83







         1                THE COURT:  Not --



         2                MR. BARR:  Well, we're trying not to get



         3  you angry in trying to respond and try to do this



         4  carefully, is what I'm trying to do.



         5                THE COURT:  Right.



         6                MR. BARR:  Okay.



         7                So you can respond to that question as to



         8  do you have -- as to whether or not do you have any



         9  facts.



        10      A.   I just -- I believe a simple yes will answer



        11  that question.



        12                MR. JOHNSON:  Okay.



        13                THE COURT:  Okay.



        14      Q.   (By Mr. Johnson)  And what are those facts?



        15                MR. BARR:  Now, it's at this point that I



        16  object that you're invading the province of his



        17  government role and 25.04 or 24.05 -- I can't remember,



        18  Judge, of the local Government Code prohibits you from



        19  reviewing the activities of the country judge as the --



        20  the constitutional county judge's role is prohibited



        21  from inquiry by the statutory county judge, and I would



        22  ask you to respect that issue there.



        23                And the second thing is there's an



        24  informant privilege, and it's provided to under



        25  Article 2 and made applicable to the State under
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         1  Article -- under Amendment 14 that talks about a



         2  redress of grievances to the government.  Any



         3  conversations he would have with the executive branch



         4  of the government would be -- would be privileged,



         5  informant's privilege.



         6                THE COURT:  Here's how we're going to



         7  play this out:  This is a discovery -- the deposition



         8  here for purposes of the 202 discovery.



         9                MR. WEIL:  (Indicating.)



        10                THE COURT:  Now, you looked up, Mr. Weil,



        11  like, Oh, no, it's not that big.  I realize it's



        12  confined, and I say "discovery" for purposes of the



        13  202.  We're going to play it out and have him respond



        14  to the question.



        15                Now, it seems to me that it would be --



        16  we're here on an alleged libelist statement.  So if he



        17  has no facts, and he says he does, then he needs to lay



        18  out his facts.  And if the facts are that he received



        19  reports from constituents that Commissioner Price was



        20  involved in a shakedown, then he just needs to say



        21  that.  Okay?  That's what he needs to say, but --



        22                MR. BARR:  But can I -- can I argue with



        23  you --



        24                THE COURT:  Sure.



        25                MR. BARR:  -- will you allow me just
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         1  to --



         2                THE COURT:  Sure.



         3                MR. BARR:  The scope of the 202 is



         4  what -- is what restricts the inquiry.  There's two



         5  ways, to preserve testimony or investigate a potential



         6  claim.



         7                THE COURT:  Okay.



         8                MR. BARR:  They've said that they're not



         9  investigating a potential claim.



        10                That's what you've said in your



        11  complaint.



        12                MR. JOHNSON:  That's correct.



        13                MR. BARR:  So it's in the nature of



        14  preservation.



        15                These two rules merged -- and I don't



        16  want to argue about the rules.  But I do want to tell



        17  you that I think -- I think -- I think I can bring you



        18  a lot of law, if you'll allow it, is that what a person



        19  talks to a government investigator, be it a sheriff or



        20  a policeman in Dallas or the FBI, that is privileged



        21  and can't be inquired into until after there's been a



        22  return of an indictment.



        23                THE COURT:  Okay.



        24                MR. BARR:  I mean, it's -- it's



        25  absolutely the law.
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         1                THE COURT:  Here's my problem -- here's



         2  the problem, fellas, is that we judicial officers, we



         3  have -- I believe -- and we're not going to argue about



         4  this again -- that there is only a qualified immunity.



         5  I don't have the ability as a judge when I put on the



         6  robe to go up on my bench and say anything I want about



         7  anybody if I don't have the evidence to support



         8  something.  I can be sued for slander and libel myself



         9  if I get up there and slander someone.  So the task



        10  here tonight is to finish this deposition and figure



        11  out what evidence, if any, Judge Foster had to back up



        12  these statements that were allegedly made, which



        13  obviously, he disagrees with already because he said



        14  that Schutze got it wrong.



        15                MR. BARR:  It should be resolved right



        16  now based on the testimony that was there for the



        17  purposes of the 202.  The testimony that's in the



        18  record right now is, I didn't make that statement.  I



        19  said you could find people that would -- that would say



        20  that Mr. Price is involved -- Commissioner Price is



        21  involved in a shakedown.



        22                Now, what we're going into now -- and I



        23  don't want to argue with you, because I'll just make



        24  the record -- but what I want to tell you is a



        25  privilege revealed is a privilege lost.  And these
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         1  matters are of significant public -- just otherwise



         2  anybody charged with potentially fearing anything can



         3  go down and file a 202 and unearth what somebody in the



         4  government has said, even a citizen has said, and



         5  that's not the purpose of the 202, Judge.



         6                MR. JOHNSON:  And that is subject to



         7  review by a sitting judge.  I do not have the privilege



         8  to file a Rule 202 and ask any question I want.  We've



         9  already gone down the issue of privilege, and I'm



        10  entitled, at least as I understand it from the -- from



        11  the orders that have been issued, to find out does he



        12  have any support for the statements that were made?



        13                MR. WEIL:  You -- if I may be permitted?



        14                You've overlooked the fact that the



        15  statements you claim have been made by the witness have



        16  yet to be admitted to as his statements.  And the



        17  second thing is take privilege lost when privilege is



        18  disclosed at another time and place we could take issue



        19  with the Court about its statement that the difference



        20  between judicial privilege and -- and legislative



        21  privilege, for example, is one means you can't be sued.



        22  The other means you can't be held libel for your



        23  statements.  Both apply here, and we can argue about



        24  that another day.  But the -- to protect that privilege



        25  in the meantime requires more.  And once he's forced to
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         1  reveal the privilege, then it's lost.



         2                And the -- the truth is your question,



         3  without my being critical about your questions just as



         4  you might be about my responses, is this is it.  This



         5  is -- this, Judge, is the guy who gets to make those



         6  decisions, and I know that he's being conscientious and



         7  I know we have a disagreement.



         8                MR. JOHNSON:  Okay.



         9                MR. WEIL:  But I just want to make it



        10  clear that we understand each other.  And the



        11  understanding is this man has said he knows there are



        12  others.  He hasn't said I've said it.  He hasn't



        13  said -- hasn't said I have knowledge or I don't have



        14  knowledge.  He's just said that -- I understand there



        15  are other people.



        16                He has the duty, not merely the right, to



        17  investigate anything before somebody inquires of him



        18  what he's doing.  And he does not have to tell them



        19  what he was doing.  That's a different analog to that



        20  which you raised, which is your qualified privilege.



        21  Clearly we all understand the qualified privilege



        22  applies when you are off the bench out of your robe.



        23  On the bench it's with malice or not; otherwise, you're



        24  privileged up there.



        25                THE COURT:  Okay.  We need to move
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         1  beyond --



         2                MR. WEIL:  I'm sorry.



         3                THE COURT:  -- just because we need to



         4  start asking the questions again.  So -- and this has



         5  gone on for at least five minutes.



         6                So I need you to ask the question again,



         7  and I'm going to make a ruling again on the question



         8  that you asked and then we're going to move on.  Okay?



         9                MR. JOHNSON:  Okay.



        10                THE COURT:  Now, I want to get this



        11  deposition done, and if you want to move for some type



        12  of protective order after the fact when it comes to



        13  releasing the deposition, that -- that's fine.  We'll



        14  take that up at a different day and a different



        15  hearing.  But I want to get the deposition done



        16  tonight.



        17                MR. WEIL:  Is everybody in this room



        18  under a confidentiality agreement until you rule?



        19                THE COURT:  Yes.  I don't want anybody to



        20  reveal anything regarding Judge Foster's -- and, in



        21  fact, that's an order and if somebody violates that



        22  order, then I can hold you in contempt.  No one is to



        23  speak about what Judge Foster says here this evening



        24  regarding the alleged facts that back up the statement,



        25  if he made such a statement, that Commissioner Price
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         1  was involved in a shakedown.



         2                Everybody understand?



         3                MR. WEIL:  Yes, Your Honor.



         4                MR. JOHNSON:  I understand.



         5                THE COURT:  All right.  Now, let's go



         6  back and ask questions.



         7                Mr. Johnson, Judge Foster, if you would,



         8  please.



         9      Q.   (By Mr. Johnson)  What facts do you have --



        10                MR. JOHNSON:  I'm sorry.  Can you read it



        11  back, please?



        12                THE REPORTER:  Sure.  Let me just scan



        13  back and find it.



        14                MR. JOHNSON:  I tell you what:  I'll save



        15  you the time.  I'll just ask it a different way.  And I



        16  realize I -- I may be repeating it and I apologize.



        17      Q.   (By Mr. Johnson)  But --



        18                MR. BARR:  The question you asked was --



        19      Q.   (By Mr. Johnson)  -- what facts do you have



        20  that would support a statement that Commissioner Price



        21  committed a shakedown with respect to the Allen Group,



        22  sir?



        23                MR. BARR:  Objection.  Form.



        24                What facts do you have that would support



        25  the statement that he didn't make?  Do you want to
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         1  inquire what -- to the facts of what other people have



         2  told him?



         3                THE COURT:  Can you rephrase your



         4  question, Mr. Johnson, and try again?



         5                MR. JOHNSON:  Yes, sir.



         6      Q.   (By Mr. Johnson)  Do you have any -- well, are



         7  you aware of any facts that suggest that Commissioner



         8  Price committed a shakedown with respect to the Allen



         9  Group?



        10                MR. BARR:  Objection.  Form.



        11                THE COURT:  Overruled.



        12                MR. BARR:  Objection 1 and 2.



        13                THE COURT:  Overruled.



        14                MR. BARR:  Okay.



        15                You've got to answer him.



        16                THE WITNESS:  Okay.



        17      A.   The developer of the port made several



        18  statements to me regarding what he believes is a



        19  shakedown in this inland port.



        20      Q.   (By Mr. Johnson)  Okay.  What did he say to



        21  you that suggested that it was a shakedown, that there



        22  was a shakedown by Commissioner Price?



        23      A.   It's been probably a year ago and I don't



        24  recall the specifics.  But it had something to do with



        25  him being required to hire consultants and things along
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         1  that line.



         2      Q.   Do you have any personal knowledge whether



         3  Commissioner Price, in fact, required Mr. Allen to hire



         4  consultants?



         5      A.   Not other than what I've been told.



         6      Q.   And that was what you were told by Mr. Allen



         7  himself?



         8      A.   He specifically told me that.



         9      Q.   Okay.  Did anyone else say anything to you



        10  that Mr. Price committed this shakedown of Mr. Allen?



        11                MR. BARR:  Objection 2.



        12                THE COURT:  Overruled.



        13      A.   I believe that they did, and I would have to



        14  think back to the specific day and time.



        15      Q.   (By Mr. Johnson)  Well, can you tell me who it



        16  was that said it?



        17      A.   I believe that one of the city council members



        18  also mentioned that.



        19      Q.   Was that Mr. Blaydes?



        20      A.   Correct.



        21                MR. BARR:  Objection 2.



        22                THE COURT:  Overruled.



        23                MR. BARR:  We're talking about



        24  government people -- legislative government



        25  communications.
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         1                MR. JOHNSON:  Well, it's already been



         2  ruled on.



         3                THE COURT:  Overruled.



         4                Mark?



         5                MR. JOHNSON:  I'm sorry, sir.



         6      Q.   (By Mr. Johnson)  What did Mr. Blaydes say to



         7  you?



         8                MR. BARR:  Objection 2.



         9                THE COURT:  Overruled.



        10      A.   It's -- as I've said earlier, it's been at



        11  least a year ago, and I don't recall exactly what he



        12  told me.



        13      Q.   (By Mr. Johnson)  Do you recall generally what



        14  he told you?



        15                MR. BARR:  Objection 2.



        16                THE COURT:  Overruled.



        17      A.   He used the word "shakedown" on more than one



        18  occasion.



        19      Q.   (By Mr. Johnson)  Talking about the Allen



        20  Group?



        21      A.   Talking about the commissioner's involvement



        22  in the inland port.



        23      Q.   Why were Mr. -- if you know -- why were



        24  Mr. Allen and Mr. Blaydes talking to you about an



        25  alleged shakedown?
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         1      A.   I cannot answer that question.



         2      Q.   You don't know why they came to you?



         3      A.   (No audible response.)



         4      Q.   Okay.  Let's look at the -- in the second --



         5  or I'm sorry, the third page of Exhibit A.



         6                MR. WEIL:  Mark, to be sure, Exhibit A



         7  is -- it is the one that says "Democratic County Judge



         8  may be the Latest Target"?



         9                MR. JOHNSON:  That is correct.



        10      Q.   (By Mr. Johnson)  Okay.  The second full



        11  paragraph from the bottom, and I'll read it to you:  "I



        12  asked him to tell me more directly why he thinks West



        13  and Price want control of the inland port.  Quote,



        14  'It's all about a shakedown,' he said again, 'and Price



        15  is involved in multiple shakedowns.'"



        16                Did you make those quoted comments?



        17      A.   Okay.  I'm going to go back to the previous



        18  deposition.  And I think you've asked that question



        19  about three times already.



        20                MR. BARR:  My objection, Judge, is



        21  this -- this shakedown language is the subject of



        22  several pages of the prior deposition, so it's



        23  duplicitous.



        24                THE COURT:  David, read the question back



        25  to me again, please, specifically.
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         1                THE REPORTER:  Question:  "Okay.  The



         2  second full paragraph from the bottom, and I'll read it



         3  to you:  "I asked him to tell me more directly why he



         4  thinks West and Price want control of the inland port.



         5  Quote, 'It's all about a shakedown,' he said again,



         6  'and Price is involved in multiple shakedowns.'"



         7                THE COURT:  Overruled.



         8      A.   My answer is the same as it was the first time



         9  you asked the question, and that answer is that I said



        10  to him, There are other people -- or there are



        11  people -- however, I phrased it -- that will say he's



        12  involved in a shakedown.



        13      Q.   (By Mr. Johnson)  What do the multiple



        14  shakedowns refer to in this paragraph, if you know?



        15      A.   And as we've stated earlier in the previous



        16  deposition, that I believe that some of those -- his



        17  opinion on that answer, I believe, came from talking to



        18  other people involved in this, such as Bill Blaydes and



        19  other people.  I'm not sure how he arrived at that



        20  conclusion.



        21      Q.   With the exception of what you've been told by



        22  Bill Blaydes and Mr. Allen, do you have any personal



        23  knowledge of Mr. Price being involved in multiple



        24  shakedowns?



        25                MR. BARR:  I'm going to object to that.
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         1                Any knowledge that he has by virtue of



         2  his official capacity should not be displayed in a 202,



         3  Judge.  It should not.  The reason he's -- these



         4  legislative immunities, he's being talked to for the



         5  purposes of -- of voting or putting a matter before the



         6  Court, and talked to in that role requires



         7  confidentiality.  You can't ask a legislator what was



         8  said to him in order for him to make his decision, just



         9  like we can't ask Commissioner Price what his



        10  motivation was for making a tender to the Court or



        11  putting something on the agenda.  You can't go into



        12  that because if you do so, you just hamstrung --



        13  it's -- well, first of all, it's a privilege.  Second



        14  of all, the Government Code prohibits going into any



        15  inquiry behind that.  And I just don't think it's



        16  appropriate.



        17                THE COURT:  Overruled.



        18                MR. WEIL:  I just want to add that it's



        19  also because he acts in the role as the County's first



        20  judicial officer and the jurisprudence defines that as



        21  judicial privilege, meaning not to be sued.



        22                THE COURT:  Okay.  Now, Mr. Weil,



        23  Mr. Barr is handling this deposition.



        24                MR. WEIL:  I'm very --



        25                MR. BARR:  I'll adopt the entire --
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         1  verbatim everything he just said.



         2                THE COURT:  Overruled.



         3                David, please, the question back?



         4                THE REPORTER:  Yes, sir, just a moment.



         5                Question:  "With the exception of what



         6  you've been told by Bill Blaydes and Mr. Allen, do you



         7  have any personal knowledge of Mr. Price being involved



         8  in multiple shakedowns?"



         9                THE WITNESS:  And I guess my question to



        10  the judge is --



        11                THE COURT:  No, no.



        12                MR. JOHNSON:  He's not testified --



        13                THE COURT:  Just respond to the question,



        14  Judge Foster.



        15      A.   I believe the knowledge that -- a lot -- a lot



        16  of times it's hard for me to -- to discuss my -- our --



        17  to make a distinction between my personal knowledge and



        18  what may be the subject of some of these investigations



        19  by the FBI, and it's -- so I'll be honest with you,



        20  it's difficult for me to make that distinction.



        21                THE COURT:  Why don't you give him a



        22  definition of personal knowledge, Mr. Johnson?



        23                MR. JOHNSON:  Okay.



        24                THE COURT:  So that Judge Foster can



        25  answer that question.
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         1                MR. JOHNSON:  Fair enough.



         2                THE COURT:  Go ahead.  Thank you.



         3      Q.   (By Mr. Johnson)  Did you personally observe



         4  any action by Commissioner Price that could constitute



         5  extortion at any time during your tenure on the



         6  commissioner's court?



         7      A.   I did not personally observe any action.



         8      Q.   Okay.



         9                Now, your attorneys brought up a good



        10  point about confidentiality.  Did you consider the



        11  statements made to you by Bill Blaydes and by Richard



        12  Allen regarding the alleged shakedown to be



        13  confidential?



        14      A.   Okay.  As I've said earlier, I said there are



        15  some that may say -- I did not mention anyone's name --



        16  I said there are some that would say that he's involved



        17  in a shakedown because it had already been printed in



        18  some on-line blog that I wrote and it was common



        19  knowledge.



        20                MR. JOHNSON:  Okay.  I'll object to the



        21  nonresponsiveness.



        22                THE COURT:  Sustained.



        23                MR. JOHNSON:  And can you read back the



        24  question to him, please?



        25                THE REPORTER:  Question:  "Okay.
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         1                Now, your attorneys brought up a good



         2  point about confidentiality.  Did you consider the



         3  statements made to you by Bill Blaydes and by Richard



         4  Allen regarding the alleged shakedown to be



         5  confidential?"



         6      A.   Bill Blaydes, I -- I do not believe that he



         7  was talking to me in confidence in any way, shape, or



         8  form.  I think he was just, you know, having a general



         9  discussion.



        10      Q.   (By Mr. Johnson)  And Mr. Allen?



        11      A.   And Mr. Allen, I believe that he had some



        12  legitimate concerns, and I don't believe that I



        13  revealed to anyone what Mr. Allen said.



        14      Q.   Did you consider those conversations with



        15  Mr. Allen to be confidential?



        16      A.   I did at the time.



        17      Q.   Then, sir, why did you reveal those



        18  conversations to Jim Schutze?



        19                MR. BARR:  Objection.  It



        20  mischaracterizes.



        21                There's no testimony in this case that



        22  he's revealed anything.



        23                MR. JOHNSON:  Okay.  We'll step back a



        24  second.



        25                THE COURT:  Okay.
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         1      Q.   (By Mr. Johnson)  Did you tell Mr. Schutze



         2  that one of the persons that believed or would testify



         3  or whatever that -- that Commissioner Price had



         4  committed a shakedown --



         5                MR. JOHNSON:  Let me back -- that's



         6  terrible -- that's a horrible question.



         7                MR. BARR:  What?



         8                MR. JOHNSON:  I'm withdrawing it.



         9                MR. WEIL:  He's withdrawing his question.



        10      Q.   (By Mr. Johnson)  Did you -- you know, you



        11  stated that -- that there were people who would say



        12  that Commissioner Price committed a shakedown.  Did



        13  you say --



        14                MR. BARR:  Objection.  Form.



        15                He did not say that.  He said, If you



        16  look, you can find people.  He thinks if you look



        17  you'll find people that will say it.  If you'll put it



        18  in the context --



        19                MR. JOHNSON:  Okay.



        20                MR. BARR:  It's important.  Please.



        21                MR. JOHNSON:  Okay.  That if you'll look



        22  you'll find people.



        23      Q.   (By Mr. Johnson)  Did you identify --



        24      A.   No, I did not.



        25      Q.   -- Richard Allen as one of the persons --
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         1      A.   I did not.



         2      Q.   You did not?



         3      A.   I did not.



         4      Q.   Did you identify Bill Blaydes?



         5      A.   I did not.



         6      Q.   So when you talked with Jim Schutze and you



         7  said that there are people who would believe that



         8  Commissioner Price may have committed a shakedown -- or



         9  something to that effect, I realize those aren't the



        10  exact words -- you didn't identify --



        11      A.   No, sir.



        12      Q.   -- who those persons were?



        13      A.   No, sir.



        14      Q.   And he didn't ask?



        15      A.   No, sir.  My -- well, no.



        16      Q.   Did you explain to Jim Schutze how you knew



        17  that there were people who if asked --



        18      A.   He didn't ask and I didn't explain.



        19      Q.   Okay.



        20                MR. JOHNSON:  Excuse me one second, sir.



        21                (Brief pause in proceedings.)



        22      Q.   (By Mr. Johnson)  Okay.  Jim Schutze has



        23  mischaracterized your interview with him, didn't he,



        24  sir?



        25                MR. BARR:  Objection.
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         1                You want the witness to compare the



         2  characterization of his interview in recalling to call



         3  on what's in the subjectivity of the third party?



         4                MR. JOHNSON:  Your Honor, he's already



         5  said that he --



         6                THE COURT:  Yeah, overruled.



         7      Q.   (By Mr. Johnson)  Jim Schutze mischaracterized



         8  you, didn't he?



         9                MR. BARR:  You know, I object to that, to



        10  the form of the question.



        11                I would like to instruct the witness not



        12  to answer without you getting terribly perturbed.



        13                THE COURT:  I'm not going to get



        14  perturbed, but I'm overruling the objection.



        15                If Judge Foster can answer that question



        16  based on his reading of the articles and whether or not



        17  he's being misquoted or mischaracterized, then he



        18  can -- he's certainly an intelligent man.  He can



        19  answer that question.



        20                Go ahead, Judge Foster.



        21      A.   My opinion is that he had talked to numerous



        22  people, and he had already written his story and when



        23  he talked to me, that he just used me to finalize what



        24  he was already working on.



        25      Q.   (By Mr. Johnson)  Have you talked to Jim
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         1  Schutze and told him that you did not accuse



         2  Commissioner Price of committing a shakedown?



         3      A.   I'm not -- well, the only time I've talked to



         4  him is if he calls me, and he has not called me about



         5  anything pertaining to this.



         6                MR. JOHNSON:  Okay.  I guess I'll object



         7  to the nonresponsiveness of the answer.



         8                MR. BARR:  He --



         9                THE COURT:  No, no, no.  Don't -- he said



        10  he hadn't --



        11                MR. JOHNSON:  He said he only talks to



        12  him if he calls him --



        13                THE COURT:  And he hadn't -- and also



        14  he -- I believe Judge Foster said that he -- Schutze



        15  has not called him in response to this, and I --



        16                MR. JOHNSON:  That's fair.



        17                THE COURT:  Well, "this" being -- "this,"



        18  Judge Foster, meaning what is transpiring here in this



        19  room?



        20                THE WITNESS:  Correct.



        21                THE COURT:  Okay.  Thank you, sir.



        22      Q.   (By Mr. Johnson)  Now, sir, if Jim Schutze



        23  mischaracterized -- misquoted you, because they're in



        24  quotation marks in the article that's Exhibit A, why



        25  didn't you call him and ask for a retraction?
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         1                MR. BARR:  If -- I object to that.



         2                How is that relevant to a 202?  How is



         3  that -- how is that in the least bit relevant what my



         4  client does in response to published statement or not?



         5                THE COURT:  Well, if they're



         6  investigating either a libelist statement then I think,



         7  you know, if somebody was misquoted and potentially



         8  exposed to a libelist -- being sued for libel, then



         9  perhaps, they would call and say, You know what?



        10  You've mischaracterized or misquoted me completely, and



        11  I want you to retract that.  So the objection is



        12  overruled.



        13                Go ahead.



        14                THE WITNESS:  Would you repeat the



        15  question, please?



        16                MR. JOHNSON:  Sure -- well, actually,



        17  Mr. Roy, would you...



        18                THE REPORTER:  Sure.



        19                Question:  "Now, sir, if Jim Schutze



        20  mischaracterized -- or misquoted you, because they're



        21  in quotation marks in the article that's Exhibit A, why



        22  didn't you call him and ask for a retraction?"



        23      A.   I have been misquoted many times by the



        24  Observer, and I gave up a long time ago on calling them



        25  when I was misquoted.
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         1      Q.   (By Mr. Johnson)  Sir, if you've been



         2  misquoted by the Observer so many times, why did you



         3  talk to them about Commissioner Price?



         4                MR. BARR:  I object to the form of the



         5  question --



         6                THE COURT:  Overruled.



         7                MR. BARR:  -- to the form of the inquiry,



         8  Judge.



         9                What difference does it make why --



        10                THE COURT:  Overruled.



        11                MR. BARR:  -- he would talk to --



        12                THE COURT:  Overruled.



        13                Judge Foster?



        14      A.   If he -- if they call me again tomorrow, I'll



        15  still talk to them.  But I would not call them -- I



        16  have to -- my job requires that I talk to the media.



        17      Q.   (By Mr. Johnson)  Your job requires you to



        18  talk to the media?



        19      A.   That's correct.



        20      Q.   Okay.  Can you describe -- can you tell me



        21  where it is in your job description that it requires



        22  you to talk to the media?



        23      A.   I believe that it is part of the public



        24  relations, that I have to keep the lines of



        25  communication open.
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         1      Q.   Okay.  Are you required to talk to the media



         2  about alleged misconduct by a member of the



         3  commissioner's court?



         4      A.   I get calls on a regular basis about



         5  misconduct by government officials.



         6      Q.   Okay.  And you respond to those?



         7      A.   Typically.



         8      Q.   Have you previously referred --



         9                THE REPORTER:  I'm sorry.



        10                Sir, what was your response?



        11                THE WITNESS:  Typically.



        12                THE REPORTER:  Thank you.  I'm sorry.



        13      Q.   (By Mr. Johnson)  Have you ever accused



        14  another commissioner's court of -- I'm sorry.  Let me



        15  rephrase that.



        16                Have you ever had conversations with a --



        17  with a reporter, other than in this instance, where a



        18  county commissioner was -- where there were



        19  allegations, whether by you or by someone else, of



        20  criminal misconduct?



        21      A.   Not by commissioners, no.



        22      Q.   Then by whom?



        23      A.   By other elected officials.



        24      Q.   Sir, when Jim Schutze contacted you -- let me



        25  step back a second.
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         1                Okay.  In the article that's Exhibit A,



         2  the statement that, quote, "Foster said that's why



         3  West" -- or I'm sorry -- "Commissioner Price and



         4  someone else are out to -- to get him."



         5                MR. WEIL:  Where are you reading that



         6  from?



         7                MR. JOHNSON:  It's from the first page,



         8  second to last full paragraph.



         9      Q.   (By Mr. Johnson)  Now, you stated that you



        10  didn't make that statement --



        11                MR. WEIL:  Oh, I'm sorry.



        12      Q.   (By Mr. Johnson)  -- and that you -- that what



        13  you said was that Commissioner Price and the other



        14  person were mad at you?



        15      A.   "Unhappy" is the word I used.



        16      Q.   Unhappy.  Why were they unhappy with you?



        17                MR. BARR:  Objection.  Form.



        18                Why somebody --



        19                THE COURT:  Right, right, right, right.



        20  Sustained.



        21                THE WITNESS:  I cannot answer that



        22  question.



        23                THE COURT:  Sustained.



        24                MR. JOHNSON:  Okay.



        25                THE COURT:  Thank you.
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         1      Q.   (By Mr. Johnson)  Okay.  Why did you think



         2  they were unhappy with you?



         3                MR. WEIL:  Well, where does it say --



         4                MR. BARR:  Objection.  Speculation.



         5                THE COURT:  Yes, sustained.



         6                THE WITNESS:  How are we doing on time,



         7  because shortly I'm going to --



         8                THE COURT:  Seventeen minutes, Judge



         9  Foster.



        10                MR. JOHNSON:  Seventeen minutes.



        11                THE COURT:  Thank you.



        12                MR. JOHNSON:  Your Honor, I'm trying to



        13  get into the issue of -- the quote is that they were



        14  out to get him.



        15                THE COURT:  Uh-huh.  I think you've



        16  already covered that a little bit.  But I'm not going



        17  to give you legal advice.  You need to go ahead and ask



        18  your question.



        19                MR. BARR:  I'm going to take -- I want



        20  you to come to my next family deal.  You look just like



        21  my cousin, David Barr.



        22                THE COURT:  Okay.



        23                MR. BARR:  Exactly.



        24                THE COURT:  All right.



        25                MR. BARR:  I just figured it out.
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         1  Doesn't he?



         2                THE COURT:  Let's not waste time here.



         3  We've got questions.  Let's go.



         4                MR. JOHNSON:  Okay.



         5      Q.   (By Mr. Johnson)  Sir, you're familiar with



         6  the definition of shakedown; is that correct?



         7      A.   I believe I -- I believe that we went through



         8  this on the previous deposition, but go ahead with your



         9  questions.



        10      Q.   You're aware that the word "shakedown," one of



        11  the definitions is extortion, correct?



        12      A.   In terms of my opinion what shakedown means,



        13  that means attempting to get someone to do something



        14  that they wouldn't normally do for some favor in



        15  return.



        16      Q.   Based on the information that's available to



        17  you, do you believe Commissioner Price committed a



        18  shakedown of any sort --



        19                MR. BARR:  Objection.



        20      Q.   (By Mr. Johnson)  -- with respect to the



        21  Inland Port project?



        22                MR. BARR:  Objection.  Form.



        23                What his personal opinion is is not



        24  relevant to this action.  His personal opinion cannot



        25  be relevant.  They're entitled to inquire facts, but
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         1  not to his opinion.



         2                MR. JOHNSON:  And if I may, Your Honor,



         3  you're -- we're making a lot of assumptions based on



         4  his testimony that he didn't say that Commissioner



         5  Price committed a shakedown.  If --



         6                THE COURT:  Okay.  I'm overruling the



         7  objection, and Judge Foster can use his definition of



         8  shakedown as to -- to answer that question.



         9                David, would you read the question back



        10  to Judge Foster, please?



        11                THE REPORTER:  Question:  "Based on the



        12  information that's available to you, do you believe



        13  Commissioner Price committed a shakedown of any



        14  sort" --



        15                "MR. BARR:  Objection."



        16                Question:  -- "with respect to the Inland



        17  Port project?"



        18                MR. BARR:  My objection, Judge, is to



        19  what he personally believes can come from a lot of



        20  sources.  I don't want him testifying to his personal



        21  opinion here in a 202.



        22                THE COURT:  Okay.  All right.  Your



        23  objection is noted and overruled.



        24                Judge Foster, the answer to that



        25  question, please?
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         1                THE WITNESS:  Okay.  I was listening to



         2  his question, and --



         3                THE COURT:  Do you need --



         4                THE WITNESS:  (Indicating.)



         5                THE COURT:  Okay.  David, read it back



         6  for Judge Foster again, please.



         7                THE REPORTER:  Question:  "Based on the



         8  information that's available to you, do you believe



         9  Commissioner Price committed a shakedown of any



        10  sort with respect to the Inland Port project?"



        11      A.   Based on the information that's available to



        12  me and based on my opinion of the definition, I would



        13  say yes.



        14      Q.   (By Mr. Johnson)  Did you tell Jim Schutze



        15  that that was your opinion?



        16      A.   Okay --



        17                MR. BARR:  Ob --



        18      A.   -- you've asked me that question --



        19                THE COURT:  Sustained -- well, you said



        20  objection, correct?



        21                MR. BARR:  I was about ready to say it.



        22                THE COURT:  Oh, you said "objection" I



        23  thought.  Although Judge Foster was about ready to



        24  state it for you.



        25                MR. BARR:  Judge Foster was doing my job.
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         1                THE COURT:  Okay.  Thank you.



         2                Please go ahead.



         3      Q.   (By Mr. Johnson)  Okay.  Sir, is it your



         4  opinion that Commissioner Price is out to get you?



         5                MR. BARR:  You know, I object to that,



         6  and --



         7                THE COURT:  Yeah.  I don't see the



         8  relevance.



         9                MR. BARR:  -- I don't think it's



        10  relevant.



        11                THE COURT:  Sustained.



        12      Q.   (By Mr. Johnson)  Sir, in the article that's



        13  been marked as Exhibit A, it says that Commissioner



        14  Price --



        15                MR. BARR:  Can you reference the



        16  location?



        17                MR. JOHNSON:  Oh, sure.  It's on Page 3,



        18  and it is one, two, three, four, five, six -- seven



        19  full paragraphs from the top.  It starts "'When I first



        20  voted...'"



        21                MR. BARR:  Page 3?



        22                MR. JOHNSON:  Yes.



        23                MR. BARR:  "'When I first voted...'"



        24                MR. WEIL:  That's not -- perhaps that



        25  I've got it wrong.  This is Exhibit A?
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         1                MR. JOHNSON:  Exhibit A.



         2                MR. WEIL:  I thought Exhibit A only had



         3  two pages.  Sorry.



         4                MR. JOHNSON:  That's all right.



         5                MR. WEIL:  My mistake.



         6                And begins?



         7                MR. JOHNSON:  "'When I first voted...'"



         8                MR. WEIL:  I see it.



         9                MR. JOHNSON:  Okay.



        10                MR. WEIL:  Thank you.



        11      Q.   (By Mr. Johnson)  And I'll read it -- I'll



        12  read this article -- well, let me read it to you and



        13  I'll ask you a couple of questions:  Quote, "'When I



        14  first voted against this inland port plan,' close



        15  quote, Foster said, quote, 'Price got furious.



        16  Furious.  He almost hit me.  I had to adjourn the court



        17  because he was so angry.'"  Close quote.



        18                Is that a direct quote from you?



        19      A.   That is a direct quote from me, and that is a



        20  fact.



        21      Q.   Okay.  Commissioner Price took a swing at



        22  you --



        23                MR. BARR:  Objection.



        24      Q.   (By Mr. Johnson)  -- is that -- is that what



        25  you're saying?
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         1                MR. BARR:  Mischaracterizes the



         2  testimony.



         3                MR. JOHNSON:  I'm asking.



         4                THE COURT:  Sustained.



         5      Q.   (By Mr. Johnson)  Did Commissioner Price take



         6  a swing at you?



         7                MR. BARR:  You wouldn't be talking to him



         8  if he did.  You know, he wouldn't be here.



         9                THE COURT:  Come on, come on, come on.



        10  Response to the question?  Did Commissioner Price take



        11  a swing at you?



        12                THE WITNESS:  Okay.  I mis -- I



        13  misunderstand.  I thought he said he objects and you



        14  said -- you sustained?



        15                THE COURT:  No, no, no.  He followed up



        16  with a new -- he followed up with a question.



        17                The response, sir?



        18                THE WITNESS:  Okay.



        19      A.   He was very angry and he drew back and was



        20  about ready to hit me, and I backed away from him.



        21      Q.   (By Mr. Johnson)  Was he sitting next to you?



        22      A.   No.  We got up and he got up and we went to



        23  the stairwell.  As long as one person saw it, and that



        24  was one of the commissioners, other than myself and



        25  himself.
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         1      Q.   You state that you had to adjourn the court --



         2      A.   Right.



         3      Q.   -- is that correct?



         4      A.   Right.



         5      Q.   If Commissioner Price was threatening to hit



         6  you, what -- why did you resume court?



         7      A.   (No audible response.)



         8      Q.   Let me rephrase it.



         9                Why didn't you call the police?



        10      A.   Until he hits me, there's no crime committed.



        11      Q.   Didn't he threatened to hit you?



        12      A.   I just answered that question, and the answer



        13  is yes.



        14      Q.   Did you previously agree to vote with



        15  Commissioner Price with respect to an inland -- inland



        16  port master developing plan?



        17                MR. WEIL:  I'll object on the basis of



        18  legislative privilege.



        19                MR. JOHNSON:  And I'll object to you --



        20                THE COURT:  I'm sorry -- Counsel.



        21                MR. BARR:  Judge, I object on the



        22  legislative -- you know, what he previously discussed.



        23                THE COURT:  David, read the question back



        24  to me again, please.



        25                THE REPORTER:  Question:  "Did you
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         1  previously agree to vote with Commissioner Price with



         2  respect to an inland -- inland port master developing



         3  plan?"



         4                THE COURT:  Okay.  Sustained.



         5                I don't see the relevance of that either.



         6                Let's go.



         7                MR. JOHNSON:  I tell you what, we have



         8  eight minutes left, can I speak with my client?



         9                THE COURT:  Sure.



        10                David, stop the clock, please.



        11               (Break taken from 6:25 p.m. to 6:30 p.m.)



        12                THE COURT:  Okay.



        13                MR. JOHNSON:  Back on the record.



        14      Q.   (By Mr. Johnson)  Judge, just a couple more



        15  questions.



        16                You're not contending -- well, let me ask



        17  you:  Are you contending that Commissioner Price by not



        18  supporting you for your re-election bid is retaliating



        19  against you for anything to do with the -- with the



        20  master -- with the master plan?



        21                MR. BARR:  I'm going to object to the



        22  form.  And under the who-cares category, you know,



        23  whether -- whether Commissioner Price is supporting



        24  him.



        25                THE COURT:  Yes, sustained.
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         1                MR. JOHNSON:  Well, Your Honor, that's



         2  the whole subject of that article.



         3                MR. BARR:  Which article?



         4                MR. WEIL:  So?



         5                MR. JOHNSON:  Article A.



         6                THE COURT:  Right.



         7                Remember, we're dealing with an allegedly



         8  libelist statement made by Judge Foster about a



         9  shakedown, so...



        10                MR. JOHNSON:  And that he's out to get



        11  him.



        12                THE COURT:  Yeah.  But I've ruled --



        13                MR. JOHNSON:  Okay.



        14                THE COURT:  -- so let's move on.



        15                MR. JOHNSON:  Let's move on.



        16      Q.   (By Mr. Johnson)  Sir, the statement that's



        17  quoted being from you but you stated was -- was



        18  actually from other people about multiple shakedowns,



        19  do you know what -- from the people that you spoke



        20  with, what the multiple shakedowns are?  And I'll read



        21  it to you.  I know that's a little --



        22                MR. WEIL:  That was confusing.



        23                MR. JOHNSON:  That was confused.



        24                MR. WEIL:  What's the exhibit number?



        25                MR. JOHNSON:  It's from Exhibit A and
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         1  it's on Page 3.



         2      Q.   (By Mr. Johnson)  And it states -- and I'll



         3  read the -- "I asked him to tell me more direct why he



         4  thinks West and Price" --



         5      A.   What -- where are you?



         6                MR. BARR:  Right here (indicating).



         7      Q.   (By Mr. Johnson)  The second full paragraph



         8  from the bottom.



         9                "I asked him to tell me more directly why



        10  he thinks Price...and others...want control of the



        11  inland port.  Quote, 'It's all about a shakedown,'



        12  close quote, he said again, quote, 'And Price is



        13  involved in multiple shakedowns.'"  Close quote.



        14                Now, I understand that you've testified



        15  that -- that you didn't make that statement, and what



        16  you said was that there are people who might believe



        17  that Commissioner Price has committed multiple



        18  shakedowns; is that fair?



        19      A.   That would be fair.



        20      Q.   Okay.  What are the multiple shakedowns that



        21  are referred to in this article, if you know?



        22      A.   I'm afraid you'll have to ask Mr. Schutze how



        23  he interpreted that, because I don't know.



        24      Q.   Okay.  You didn't tell him that anyone had



        25  told you that there were multiple shakedowns?
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         1      A.   No.



         2                MR. JOHNSON:  Okay.  Pass the witness.



         3                MR. BARR:  Thank you.



         4                MR. WEIL:  We'll reserve our questions --



         5                MR. JOHNSON:  I thought you might.



         6                MR. WEIL:  -- to another day.



         7                THE COURT:  Okay.  It's over with.  It's



         8  done.  Thank you.



         9                (Proceedings concluded at 6:33 p.m.)
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